European Horizons for Minority Rights Protection : the decision-making and debates of the Council of Europe when solving the minority question between 1990-1995 by Westö, Jan
  
European	  Horizons	  for	  Minority	  Rights	  Protection	  	  The	  decision-­‐making	  and	  debates	  of	  the	  Council	  of	  Europe	  when	  solving	  the	  minority	  question	  between	  1990–1995	  	  
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
Jan Robert Erling Westö 
University of Helsinki 
Faculty of Social Sciences 
Master’s Degree Programme in European Studies 
Economic and Social History 
Master’s Thesis 
December 2013 
  
 
 
 
 
 
 
Tiedekunta/Osasto – Fakultet/Sektion – Faculty  
Faculty of Social Sciences 
Laitos – Institution – Department 
Department of Political and Economic Studies 
Tekijä  – Författare  – Author 	  Jan Robert Erling Westö 
 
Työn nimi – Arbetets titel – Title 
European Horizons for Minority Rights Protection – The decision-making and debates of the Council of 
Europe when solving the minority question between 1990–1995 
Oppiaine – Läroämne – Subject 
Economic and Social History 
Työn laji – Arbetets art – Level 
 Master’s Thesis 
Aika – Datum – Month and year 
December 2013 
Sivumäärä – Sidoantal – Number of pages 
140 
Tiivistelmä – Referat – Abstract 
 
The ethos of this research lies in the idea that how the society treats its minorities reflects its cultural and 
moral values.  
The master’s thesis analyses the institutional process of the Council of Europe when it tried to solve the 
minority question between 1990 and 1995. The minority question means here the difficult status of national 
minorities within the nation-state system. The research answers two major questions: how the Council of 
Europe defined the minority question, and how the institutional process of solving the minority question was 
conducted. The end results for the process were the creation of the Framework Convention for the protection 
of National Minorities. It is the most extensive international document on the rights of minorities.  
The research aims to prove the hypothesis of the existence of European horizons that enabled the international 
and institutional efforts to protect minority rights in early 1990s. These horizons are examined in the context 
of decision-making and debates within the Council of Europe and its actors.  
 
The research analyses the actions of the Council of Europe as an institutional decision-making process with 
three distinctive phases: 1) ideological change that indicated the need for a solution to the minority question, 
2) institutional adaptation that evaluated and decided the right balance between the promotion and level of 
protection of minority rights, and nation-state's sovereignty; and 3) institutional answer, the solution to the 
initial problem: the end results. This study of the institutional policy process is an historical and detailed 
interrogation that aims to reveal and to identify the developments of the process, and all the elements related 
to it. Hence, the research places significant emphasis on the analysis of ideas and debates, objectives and 
perspectives on minority rights in the decision-making of the institutional actors. 
 
With the analysis of the institutional process the research indicates that the main reasons behind the European 
horizons for minority rights protection were: 1) to reduce the possibilities for minority-majority related 
conflicts, and 2) the ideological change in general attitude towards the status of minorities in nation-state 
societies. Will Kymlicka is the most notable academic who have arrived to same conclusions. Furthermore 
the analysis shows how the different institutional actors of the Council of Europe understood the concept of 
minority rights, and more importantly that a universal definition for minorities was unnecessary in the context 
of European institutions whose existence is based on the international cooperation of nation-states. The take 
on definition of minorities discusses with research by Patrick Thornberry, Maria Amor Martin Estébanez, 
Marc Weller, Hans-Joachim Heinze, Asbjörn Eide and Jennifer Jackson Preece. 
 
The research views the end result of the policy process, the Framework Convention, as an institutional 
solution that is a consensus emphasising the objectives of the nation-states. This is visible in the analysis of 
the institutional process both in political decision-making and in debates on social and juridical perspectives. 
The nation-state objectives stand out especially after the Vienna Summit in 1993 that increased the focus on 
turning the political commitment into legal obligations. In addition, the Vienna Summit commenced the 
narrowing of the European horizons that finally closed up in 1995 when the Framework Convention was 
created. 
Avainsanat – Nyckelord – Keywords 
Council of Europe, international institutions, minority rights, national minorities, Framework Convention for 
the protection of National Minorities, nation-states, nationalism, international cooperation, post-Cold War 
Europe, European integration, institutionalism, 1990s 
  
	  
 
 
 
 
 
 
Tiedekunta/Osasto – Fakultet/Sektion – Faculty  
Valtiotieteellinen tiedekunta 
Laitos – Institution – Department 
Politiikan ja talouden tutkimuksen laitos 
Tekijä  – Författare  – Author 
 Jan Robert Erling Westö 
 
Työn nimi – Arbetets titel – Title 
European Horizons for Minority Rights Protection – The decision-making and debates of the Council of Europe 
when solving the minority question between 1990–1995 
Oppiaine – Läroämne – Subject 
Talous- ja sosiaalihistoria 
Työn laji – Arbetets art – Level 
 Pro gradu 
Aika – Datum – Month and year 
Joulukuu 2013 
Sivumäärä – Sidoantal – Number of pages 
140 
Tiivistelmä – Referat – Abstract 
 
Tutkimustyön ethoksena toimii käsitys, että yhteiskunnan kulttuuri- ja moraaliarvoja voidaan arvioida sen 
perusteella miten se kohtelee vähemmistöjään.  
Tutkimus käsittelee Euroopan neuvoston institutionaalista prosessia, joka pyrki ratkaisemaan 
vähemmistökysymyksen vuosina 1990–1995. Tällä vähemmistökysymyksellä tarkoitetaan kansallisten 
vähemmistöjen ongelmallista statusta kansallisvaltiojärjestelmässä. Kiinnostuksen kohteena on se, miten 
Euroopan neuvosto määritteli vähemmistökysymyksen, ja miten institutionaalinen prosessi tämän kysymyksen 
ratkaisemiseksi eteni. Prosessin lopputuloksena oli kansainvälisesti merkittävä ja allekirjoittaneita 
lainopillisesti sitova vähemmistöjen oikeuksien puiteyleissopimus.  
Tutkimus pyrkii todistamaan hypoteesin eurooppalaisten horisonttien olemassaolosta, jotka mahdollistivat 
kansallisten vähemmistöjen oikeuksien kansainvälisen suojelun 1990-luvun alussa. Näitä horisontteja 
tarkastellaan Euroopan neuvoston päätöksenteon ja sen toimijoiden diskurssien kautta. 
 
Tutkimus tarkastelee Euroopan neuvoston toimia institutionaalisena päätöksentekoprosessina, josta voidaan 
erottaa kolme eri vaihetta: 1) ideologinen muutos, joka osoitti tarpeen ratkaisulle vähemmistökysymykseen, 2) 
institutionaalinen mukautuminen, jossa instituutio evaluoi ongelman ja päätti oikeasta balanssista 
vähemmistöjen oikeuksien suojelun kattavuuden sekä kansallisvaltion itsemääräämisoikeuden välillä, sekä 3) 
institutionaalinen vastaus, eli ratkaisu vähemmistökysymykseen. Tätä institutionaalista prosessia tutkimus 
tarkastelee yksityiskohtaisesti, historiallisena kuulusteluna, pyrkien selvittämään sekä tunnistamaan 
tapahtumien kulun ja kaikki siihen liittyvät elementit. Näin ollen, tutkimusanalyysi antaa erityistä painoarvoa 
ideoihin ja diskursseihin; mielipiteisiin ja näkökulmiin vähemmistöjen oikeuksista, joita eri toimijat esittävät 
päätöksentekoprosessin aikana.   
 
Analysoimalla institutionaalista prosessia tutkimus osoittaa, että vähemmistöjen suojelulle avoimien 
horisonttien taustalla on vähemmistö-enemmistö konfliktien todennäköisyyden vähentäminen sekä yleinen 
ideologinen asennemuutos vähemmistöjen yhteiskunnallista statusta kohtaan kansallisvaltioissa. Samaan 
lopputulokseen on päätynyt muun muassa Will Kymlicka. Lisäksi tutkimus osoittaa Euroopan neuvoston 
toimijoiden käsityksen vähemmistöjen oikeuksista suojelusta yleensä, sekä universaalin 
vähemmistömääritelmän tarpeettomuuden eurooppalaisen instituution kontekstissa, joiden olemassaolo 
perustuu kansallisvaltioiden väliseen yhteistyöhön. Vähemmistömääritelmiin liittyvät tutkimustulokset 
keskustelevat tutkimusten kanssa joita ovat tehneet: Patrick Thornberryn, Maria Amor Martin Estébanez, Marc 
Weller, Hans-Joachim Heintze, Asbjörn Eide sekä Jennifer Jackson Preece. 
 
Tutkimus näkee institutionaalisen ratkaisun eli puiteyleissopimuksen kansallisvaltion päämääriä korostavana 
konsensuksena. Tämä näkyy institutionaalisen prosessin tarkastelussa niin poliittisessa päätöksenteossa kuin 
keskusteluissa sosiaalisista sekä juridisista periaatteista. Erityisesti kansallisvaltion tavoitteita korostava kanta 
erottuu vuoden 1993 Wienin huippukokouksen jälkeen, joka vauhditti prosessia poliittisista sitoumuksista kohti 
laillisesti sitovaa sopimusta. Wienin kokous myös vauhditti eurooppalaisten horisonttien sulkeutumista, joille 
vuonna 1995 valmistunut puiteyleissopimus oli lopullinen päätös. 
Avainsanat – Nyckelord – Keywords 
Euroopan neuvosto, kansainvälinen instituutio, vähemmistöjen oikeudet, kansallinen vähemmistö, vähemmistöjen oikeuksien 
puiteyleissopimus, kansallisvaltio, nationalismi, institutionalismi, kansainvälinen yhteistyö, 1990-luku, Euroopan integraatio 
  
Preface 
In this Europe, which we wish to build, we must respond to this challenge: assuring the 
protection of the rights of persons belonging to national minorities. 
The Vienna Summit Declaration, 9th of October 1993, Vienna 
October 2013 marked twenty years from declaration that was suppose to change the 
status of European minorities for better and for good. In ‘93 Vienna Summit, the heads 
of European states implied the importance of international protection of human rights 
and the immediate necessity to introducing minority rights protection for the system.  
 Essentially regarding the minority rights protection, the Vienna summit 
represents a unique time in European history. Firstly because of the standards and marks 
in international law and politics it produced. Secondly because of the historical 
significance of that time in the relationship of minority rights protection with the nation-
state system. The European community witnessed an opening of horizons in the way of 
people were thinking and experiencing minorities in the societies: a zeitgeist, positive 
towards minority protection. The research understands the horizons as something that 
viewed the status and the treatment of minorities in a society as a mirror of moral and 
ethical stand of dominant groups in the given society; as an indicator of social well-
being, democratic stability and individual’s equality. Moreover, how the dominant 
groups or the society treats its minorities reflects its cultural moral values. 
In the European community of the 2010s, minorities are yet to find a 
natural and universally applicable place in a nation-state system despite the efforts and 
developments made two decades ago. In fact, nationalism or nationalistic traditional 
trajectories have been strengthened in the current time of political and economic 
instability thus weakening the status of minorities. Looking back twenty-some-years we 
find European states in an even more confusing situation than today: unsure of what its 
future will hold and of how to solve problems and questions oppressing it. However, we 
find a European community that wanted to define its relationship with the minority 
question. Something it had failed to do before and after 1990-1995. 
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Introduction	  
The minority question rose to the agenda of European institutions in the early 1990s, 
when the end of the Cold War had changed the continent's political, cultural and social 
setting. This study argues that the years between 1990 and 1995 witnessed an opening 
of horizons – a window of opportunity – for international minority rights protection. 
These horizons are studied through the Council of Europe, a European institution that 
worked to solve the problem the European community of nation-states had defined as 
crucial for the future of the continent: the situation of minorities within the nation-state 
system. The unsecured and ambivalent status of minorities was a possible source of 
societal instabilities, and it needed a solution: thus the concept of minority question.  
 This study analyses the strive for solution as an institutional policy-
making process and will focus on how the process was created and commenced; how 
did the process evolve and how it dealt with the problem; and how did the process end, 
in the framework of the Council of Europe and the years 1990–1995. Hence the topic of 
this study is a policy-making process tied intensively to a specific time and space. The 
essence of this research subject lies firstly in the uniqueness of the era: the horizons for 
creating a new policy and legislative standards on minority rights protection were 
historical. Secondly the decision-making and the debate tied to the creation of minority 
standards constitute a starting point for analysis. 
The narrative of the institutional process starts from the first initiatives 
that questioned the welfare of minorities in European societies after the change in 
political and social climate. The end of the timeframe is the year 1995 but more 
precisely the establishment of the Framework Convention for the Protection of National 
Minorities (FCNM) that was the definitive institutional answer to the minority question. 
It ended the fundamental and ideological debate on the matter on the highest level of 
international decision-making and legislation.  
The research questions 
The key questions of this study are how the Council of Europe defined the minority 
question, and how the institutional process of solving the minority question was 
conducted. This institutional policy-making process analysed in three distinctive phases, 
and the study deals with particular research questions that are linked to each of the 
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phases: 1) ideological change that indicated the need for a solution to the minority 
question, 2) institutional adaptation that evaluated and decided the right balance 
between the promotion and level of protection of minority rights, and nation-state's 
sovereignty, self-determination and majority interests; and 3) institutional answer, the 
solution to the initial problem: the end results.1  
First of all, from the perspective of institutionalism the process – finding a 
solution to the minority question – begins from a general ideological change on 
minority rights protection; the general opinion started to acknowledge the existence of 
the problematic relationship between minority rights and nation-state system. Moreover 
the need for an international solution was recognized. This research aims – through 
analysis of the documents relevant for the institutional process – to answer the question 
if there was a change in European attitudes and opinions towards minority rights 
protection that furthermore enabled the opening of the horizons.  
Second phase in the process is the institutional adaptation. The institution aims 
to adapt its structure and organisation so that it can find a solution to the problem. The 
adaptation to the minority question required change to the nation-state system that was 
the main way to organise societies. Here the process entered the most difficult and 
crucial stage: finding a right balance between solving the minority question and 
respecting state sovereignty and national objectives of the member states. Therefore the 
study asks how did the institutional actors work on finding the right balance. Moreover, 
what kind of dimensions and aspects were emphasised in the solution-seeking process 
but also in the debate on the protection of minorities. Thus, the analysis of this phase of 
the institutional process is also about how the institution, and its different actors, 
defined the minority question. 
The third phase of the process is the establishment of the institutional answer, 
which is often a choice between options that emphasise the interests of the different 
stakeholders. In this case, the choice was between finding a comprehensive solution to 
the minority question and meeting the interests and demands set by the nation-states. 
Essentially the institutional answer of the Council of Europe was a consensus that aimed 
to satisfy everyone, but also a compromise that failed to fulfil the original need for a 
                                                
1 More on institutional change in James Mahoney & Kathleen Thelen (ed.): Explaining institutional 
change: Ambiguity, Agency, and Power. Cambridge University Press, 2010. See also Vivien Schmidt 
Institutionalism in Colin Hay et al. (ed.): The State – Theories and Issues. Palgrave Macmillan, 2006.  
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comprehensive and universal solution to the difficult status of minorities in nation-
states.  
The process ended up in historically unique institutional answer of the FCNM in 
1995. The way the Council of Europe as an institutional actor produced such results is 
very interesting and deserves the historical analysis this study aims to deliver. Hence, in 
relation to the last phase of institutional decision-making process, the study aims to 
answer how did the Council of Europe solve the minority question.  
The minority question in historical perspective 
The period from 1990 to 1995, when the European institutions aimed to solve the 
question of the minorities societal standing in nation-states, is described as “the 
impressive renaissance of international efforts to safeguard the rights of persons 
belonging to national minorities.”2 The horizons for minority rights protection had 
opened because the European societies viewed their future in a more positive, 
cooperative and transnational light after the opposing composition of the Cold War 
Europe. The European community searched the way to develop to the right direction, 
and here answering the minority question was considered as something essential. 
 In the beginning of the 1990s there was not only a period of change in the 
international political setting, but also a change in people’s attitudes, assumptions and 
opinions that enabled the horizons to open for international minority rights protection. 
First and foremost, the minority horizons did not challenge universal individual human 
rights. The public opinion was the opposite in the post-1945 context. The early 1990s 
experienced a shift towards the view that saw minority rights as supplementary and 
supportive to universal moral norms and principles: human rights, rule of law and 
democracy.3 
However, the idea that minorities need special protection in a nation-state 
context is much older. Usually the academic studies trace the concept of the minority 
question to the Peace of Westphalia 1648. This treaty represents early international 
politics and relations of states, and has visible points on minority rights that are required 
to help their status in societies. Second phase of international protection of minority 
                                                
2 Rainer Hoffmann, An Introduction in Marc Weller (ed.): The Rights of Minorities. Oxford, 2005. P. 1–2.  
3 Also the institutions stated clearly that minority rights are an integral part of international human rights 
system. See for example Article 1 of the FCNM by the Council of Europe or the CSCE Meeting Of 
Experts on national minorities in Geneva, July 1991.  
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rights can be traced from the actions and decision of the League of Nations that was an 
international institution established after the First World War. It offered some 
significant notions on minority issue, but from the perspective that focused on one 
minority-majority situation at a time – no universal decisions on minority rights can be 
found. The League of Nations system of minority guarantees4 used their answer to the 
minority question as a conflict prevention instrument. It was not about safekeeping the 
existence, identity and human rights of persons belonging to minorities.5  
After the Second World War the international protection of minority rights was 
no longer as topical as it was before. In fact, the minority question was left aside for 
four decades. The international institutions and states focused more on the new 
universal human rights regime, and the individual human rights formed the hard core of 
international efforts for equality among peoples. An independent system that would 
focus on group rights or minorities per se was seen as unnecessary, and the minority 
situations were dealt within nation-states. Most of all, the international attitude towards 
minority question was suspicious between 1945 and 1989 because of the emphasis on 
the inviolability of state sovereignty. As per Jennifer Jackson Preece: “the failure of the 
League of Nations discredited national minority rights.” In addition, the wartime actions 
of some national minority leaders in Central and Eastern Europe, raised reservations 
towards minorities themselves.6 So, during the four decades after the 1945, the overall 
perception was that minority rights protection threatened the values of individual human 
rights, and the sovereignty of the nation-states. Thus the concept of minority rights was 
a liability for international peace and stability at the time.  
Description of the ideological change, between 1990 and 1995 that led to the 
institutional process, requires an introduction of additional perspectives of the premises 
for the debate on the minority question and for the proposed solutions by the institution.  
Firstly, until the late 1980s the general assumption was that basic universal human 
                                                
4 Jennifer Jackson Preece, National minorities and European nation-states system. 1998, p. 93–94: “The 
League of Nations minority system was one component of a collective security regime designed to 
maintain the international peace embodied by the 1919 territorial settlement. National minority rights 
were consolation prizes awarded to those nations who were unsuccessful in the post-war competitions for 
national self-determination in Central and Eastern Europe.” 
5 The League of Nations minority system eventually failed to promote minority rights, but it showcases in 
the context of international politics, the problematic nature of the principle of national self-determination 
and its even more problematic relationship with the minority rights concepts, as it undermines the 
minority groups status in a nation-state system 
6 Jackson Preece 1998, p. 95. 
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rights, while directed to protect individuals, could be exercised collectively and 
therefore would provide protection to groups, including national minorities. Hence if 
these individual’s human rights are firmly protected with a working legal machinery 
and stable political support, no further and particular minority rights system is required.7  
Another assumption worth noticing was that granting minority guarantees would 
strengthen their capacity to challenge the majority power. Because of such possibilities, 
many statesmen were extremely hesitant to adopt minority rights with the risk of losing 
national self-determination. These assumptions translated into “denying minorities any 
international standing and also undermining the domestic institutional basis on which 
minorities had historically sustained themselves as cohesive communities and organised 
to contest for state power.”8  
 To conclude the historical perspective, the time period of 1990–1995 is 
not first and last time when the minority question was addressed by the international 
community and institutions.  However, it is the first time when actors with de facto legal 
and political power over European nation-states, aimed for a comprehensive and legally 
binding solution. The big change in the turn of the 1990s opened the horizons, and all 
the previous assumptions and attitudes were contested. So rather than renaissance, the 
reinvention of the minority question raised the issue to the forefront of the democratic 
development and the future of the continent.  
Previous literature  
This study of the institutional policy process is closely tied to the specific time and 
space. The decisions that were made during this time have been very well studied. Most 
of the studies however do not focus on the decision-making process and debate around 
it. Thus the results of the institutional process have been well studied, but not the 
policy-making process itself. This study strives to fill this gap. 
Study of minorities and their rights in nation-state system has intrigued 
researchers of international relations, institutions and political processes since the 
renaissance of minority rights protection by the international institutions in the post-
                                                
7 Following the thoughts of Will Kymlicka in Multicultural Odysseus, Oxford 2007, p. 29. Moreover, the 
universal human rights system protected the minority persons’ individual rights, and disempowered the 
minority institutions as collective actors. This system would, however, not safeguard the existence and 
cultural traditions (such as language, religion etc.) of the minority group. 
8 Kymlicka 2007, p. 30. 
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Cold War context. The current literature on international minority rights protection 
notices the significance of the early 1990s and emphasises the effect the end of the Cold 
War had on the transnational and intergovernmental European cooperation of nation-
states. The relevant academic literature with some social scientific basis also highlights 
the perspective that views the status of and the developments in Eastern and Central 
Europe as central. They share an interpretation that the events of the early 1990s led to 
the re-emergence of the minority question to the international political and later also to 
the academic discussion.  
Patrick Thornberry and Maria Amor Martín Estébanez make the most extensive 
study on institutional responses to the minority question: “Minority Rights in Europe”. 
It addresses that the minority question is always an important and necessary one to 
tackle both in politics and in academic studies. Their work present the principal 
standards and mechanisms created by the COE (also the publisher of the book) and 
other international organisations. Its emphasis is on evaluating and examining the main 
legal instruments connected to the issue of minority rights protection. Thornberry and 
Martin Estébanez review developments in the field thoroughly and in detail, and seek to 
present an account and a critique of the principal minority-related standards 
mechanisms, as well as their work and potential for development. Central for this 
critique is the “ethnic questions” and the difficulties of defining minority and their 
rights, but the study does not offer any explanations for why it is so difficult. It gives a 
good overview on everything in international politics that involves the minority issues. 
However it focuses on the whole picture of minority protection, and specific details of 
the institutional process behind the international documents on minority rights, are not 
thoroughly analysed in this extremely extensive study.   
 Another important study for my research is made by Jennifer Jackson 
Preece on the effects what the rising awareness for minority rights in post-Cold War 
Europe had in international relations.9 She argues that the issue has deep roots in the 
contemporary history10 and long but difficult relationship with the nation state system. 
Jackson Preece analyses (national) minorities from conceptual, historical and 
contemporary perspectives. She views the issue of minorities and their rights in the 
                                                
9 Jennifer Jackson Preece, 1998: National Minorities and the European Nation-States System. Oxford: 
Clarendon Press. 
10 In general the roots for the international protection of minority rights are seen in 1648 Westphalia and 
in the work of the League of Nations. 
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context of the development of the European nation-state system analytically. However, 
also this study is mainly a general analysis of relevant international treaties, law and 
human right texts. It remains as an overview of the trajectory of the minority rights in 
relation to European states.  
Also Matti Jutila in his study “Nationalism Circumscribed – Transnational 
governance of minority rights in post-Cold War Europe” views the topic as a part of 
international politics between nation states of Western and Eastern and Central Europe.  
It focuses on why minority rights became a “hot-topic” in the 1990s and how the 
international community tried to solve it. It is a study of international relations and its 
“Eastern” and “Western” division in Europe. Jutila’s study tries to understand to some 
extent why these decision were made to solve the problem, but is more focused on the 
big picture of the minority question and remains on the transnational level of things 
without seeking deeper in to the institutional process. 
Two books edited by Marc Weller on the matter dominate the second discourse 
of minority rights that can be described as a discourse of international law, international 
human rights and human rights law in particular.11 The Rights of Minorities is a 
comprehensive analysis of the FCNM, article by article and offers plenty of insight and 
analysis on the concept of minority right. However the books such as the ones edited by 
Weller as well as the one by Verstichel, Alen, De Witte and Lemmens,12 tackle the 
minority question or analyse the process of minority rights protection from a 
perspective of legal and treaty analysis, international relations or political science. They 
emphasise more on what was done and what did these measures mean, but less what 
happened and why that something was done; how different options were weighted and 
what were the contexts behind opinions and argument; how the minority issue was 
understood and how it was treated.  
This study supposes that to fully internalize the results that Asbjörn Eide among 
others sees as “the most elaborated minority rights standards”,13 it is necessary to 
conduct a comprehensive social scientific and historical examination of not only the 
                                                
11 The Rights of Minorities in 2005 (Oxford University Press) and Universal Minority Rights in 2007 
(Oxford University Press). 
12 Verstrichel, Annelies, Andre Alen, Bruno De Witte & Paul Lemmens (eds.): The Framework 
Convention for the Protection of National Minorities: A Useful Pan-European Instrument? Antwerp: 
Intersentia, 2008. 
13 Weller 2005, p. 46.  
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results, but also of the policy process and within the institutional system, and moreover 
of the debate on minority rights.14 The previous literature focuses more on legal analysis 
or on the big picture of the international relations related to minority issues in general. 
The analysis of the process – of what was done and debated within the Council of 
Europe – constitute the largest part of this research. Hence, this study aims to add new 
perspectives to the research tradition of minority rights in Europe with a historical view 
of the institutional process solving the minority question; but also of the attitudes in that 
institutional process on minority as a concept and moreover on the idea of the protection 
of minority rights. 
Political philosopher Will Kymlicka offers the ideological and theoretical 
background for this thesis that also sets the premises for the institutional process. His 
research on minority rights view the shift in general perception on minority rights as a 
result “from the convergence of two factors: a fear of the spread of ethnic violence after 
the collapse of Communism, and a hope for the possibility of a viable liberal-
democratic form of multiculturalism.”15 This is the ideological change that affected the 
institutional behaviour of COE among others and started the whole process studied by 
this research. This study aims to verify the perspectives of Kymlicka by identifying the 
different dimensions of the minority solutions while studying the institutional answer of 
the Council of Europe. It was a forum for opinions and attitudes, debates and 
declarations on minority rights were expressed and debated. Hence the institution 
showcases the zeitgeist of minority rights protection, unique in the modern times and in 
the history of minority rights protection. 
This idea of ideological change is also present in the influential work of Patrick 
Thornberry and Maria Amor Martin Estébanez that view that the challenge of the 
minority question towards the European community was a result from transformation in 
awareness of minority question in theory and practice, resulting from the influence of 
globalisation, the upsurge in minority-related conflicts and the effect of the eastern 
enlargement of European institutions.16 From the early 1990s onwards minority rights 
protection became an essential part of the development of the European integration, 
                                                
14 The books of Thornberry & Martin Estébanez (2004), Marc Weller (ed.) (2005, 2007), Verstichel, 
Alen, De Witte & Lemmens (eds.) (2008) for example are excellent political and legal analyses on 
minority rights in Europe, but more from the jurisprudential, international relations and political science 
perspectives. 
15 Kymlicka, 2007, p. 48. 
16 Thornberry & Martin Estebanez 2004, p. 649.  
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offering a counter-force for sovereign state perspectives and “representing exception to 
the principle that states could treat their peoples as they wished.”17 
Council of Europe as a research topic and remarks on the source material 
The study will focus on the Council of Europe because it is out of all the European 
institutions, the source for the most influential and important decisions on minority 
rights protection, but also the source of most of the archive material and dialogue on the 
matter.18 The COE is the most central institution because it produced the most 
influential, credible and extensive instrument to protect the rights of minorities but also 
because the interesting debate and decision-making on the minority question happened 
within the institutions organs. In addition, together with the Conference on the Security 
and Cooperation in Europe (CSCE), it originally established the need to protect 
minorities in European societies. 
The analysis in the study is conducted in a material-led manner, and may 
appear technical and elaborated. Additionally, the many levels of institutional bodies 
and other actors of the Council of Europe constitute a big and complicated amount of 
material for the analysis. The documents used in this research are official decisions and 
resolutions, records of meetings and debates of the different institutional actors, and 
official reports of individual participants in the different parts of the institutional 
process. The sources are formal, bland and factual. Yet, the analysis of these do explain 
the institutional process in a conclusive manner and answer the following questions: 
how the institution works, and how it solved its’ task, but also how the minority 
question was treated by an institution: how the political commitments were transferred 
into legally binding agreements; and moreover, how the emphatic and horizontal 
addresses on the importance of solving the minority question were grinded through the 
institutional machinery into a consensus solution. 
The most visible level of institutional actors are the two main organs that 
differ by nature and represent different dimensions of international cooperation and in 
the answering-process of the minority question The first organs is the Committee of 
Ministers and it is an intergovernmental body of highest level political cooperation and 
                                                
17 Patrick Thornberry in Filling the frame 2004. P. 271. 
18 This study does not argue that has not been analysed by academics. It however, argues there has not 
been a social scientific historical analysis of the mechanisms and of the process of the institution that 
provided the main international solution to the minority question. Hence the justification of the need for 
this research objective.  
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weight. The national perspectives and international politics are embodied in the COM; it 
offers the (national) political dimension to the problem solving. Respectively, the 
Parliamentary Assembly carries no legislative powers. The main role of the 
Parliamentary Assembly for the institutional process and therefore for the research is to 
provoke debate, and decision on minority rights. Its weight and importance lies in its 
advisory status and in the possibility to take a more aggressive stand in a wide-range of 
subjects. It offers a counterbalance for the high-level diplomacy of the COM, and is 
transnational by nature. It represents a more social and democratic political dimension: 
one that aims to raise questions for the decision-makers to solve and offers its own 
opinions on issues that it sees important for the future of the continent. Both 
institutional organs has a crucial role in the process of solving the minority question: 
there would be no solution to the minority question if the Assembly had not pressured 
for a proper solution but on the other hand there would be no institutional answer to it if 
the COM would not had found a way for consensus. 
 There is also a counter-dimension for the political in the institutional 
policy-making proves: the expert dimension. The political institutional organs aims to 
find consensus solution for an issued that is a source of national or international 
conflict, and strive to make the future look brighter. This happens in different levels 
both in COM and Assembly. But the premise of the expert dimension is to find the 
moral right. The smaller committees, commission and working groups within the COM 
and the Assembly represent this dimension. They prepared the decision-making bodies 
with substance analysis of the rights to be included and discussed the relevant concepts 
in general terms and in the context of European nation-states.  
 The group of actors related to the COM are expert groups and the material 
they delivered on the matter is to a great extent juridical and diplomatic by nature.19 
This material is divided to two categories: official documents and personal notes of 
some individuals that participated the working of these institutional groups. The 
Committee of Ministers operates to a great extent through recommendations, resolutions 
and opinions given to the Council of Europe member states. These may eventually 
                                                
19 The COM-related actors studied in this research are The Venice Commission, the DH-MIN and the 
CAHMIN. All of them where set to study the minority question by the heads of states of the COE 
member states. The first one is a more independent organ, but the two latter are closely related and 
worked under the direct order of the Council of Europe Steering Committee for Human Rights (CDDH) 
that consequently got its mandate from the Committee of Ministers meetings. The COM meetings are also 
analysed independently. 
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result in conventions, declarations and agreements.20 Proposals for possible activities 
are mainly produced and discussed in steering committees or in expert groups that are 
established by the steering committees for a specific reason or to work on a specific 
matter. The steering committees work under the direct authority of the COM and they 
have programming powers and forward their proposals to the COM.  
The official documents, used in this study, are descriptive and offer a clear 
picture of the point of order of what happened: of what was decided and what was 
discussed. The personal notes offer some additional interesting information to the 
official narrative.21 They describe the climate under which the decision were made and 
the discussion on the essence of the minority question was conducted. Together with the 
studies of law or politics of the COE and its decisions, these sources deliver a historical 
picture of how the institutional actor with political and legislative powers, ended up to 
find a solution to the minority question. Moreover the process of solving a problem and 
the ideological debate around it is revealed. 
 The actors and sources related to the Parliamentary Assembly offer 
additional information about the debate on minority rights in general.22 The official 
recordings of the Assembly discussion add depth to the analysis of the horizons for 
minority protection; they work as an evidence of the change on general attitude and 
perception on minority rights. Furthermore the debates describe the multidimensional 
problems of the minority question; how it was understood differently in different states 
and how difficult it was to conceptualize the minority question in general. 
 The work of the organs related to the Parliamentary Assembly is analysed 
from two perspectives: 1) the official one – initiatives, recommendations and opinions 
regarding the protection of minority rights and the responses to the actions of the 
Committee of Ministers or other international institutions; and 2) the discursive – the 
debates in the Assembly meetings on the minority question per se. The former analyses 
the decisions and declarations made in the institutional context. As a political actor the 
                                                
20 Thornberry & Martin Estébanez, 2004, p. 21. 
21 The personal notes are the reports of Finnish official that were appointed member of the expert groups: 
Antti Suviranta (The Venice Commission), Eero J. Aarnio (DH-MIN and CAHMIN), Arto Kosonen 
(CAHMIN), and Holger Rotkirch (The COM meetings).  
22 The Parliamentary Assembly itself offers most of the relevant source material, but some additional 
documents are studied by its sub-committees working on specific issues. The documentation of the 
following committees was studied: Committee on Political Affairs and Democracy, Committee on Legal 
Affairs and Human Rights, Committee on migration, Refugees and Displaced Persons, and Committee on 
Equality and Non-Discrimination. 
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influence of the Parliamentary Assembly relied on opinion making and as a launcher for 
discussion: it is the supranational conscience of the COE. The debates reflect the 
political, national, ethical, legal and social dimensions in opinions on minority rights.  
Structure of the research 
The research is constructed according the chronology of the process it studies. The 
process is divided into two parts and it views the 1993 Vienna Summit as a central 
turning point. It changed the nature of the process form speculative and discursive 
towards more solution-centred decision-making. After the Vienna, the process of 
solving the minority question intensified to the core of the Council of Europe's 
legislative and political power.  
Both parts consist of three analysis chapters that focus on a specific phase 
in the institutional decision-making process. Each chapter creates a distinctive 
dimension for the narrative but they are all also tightly connected, and explain the 
institutional solution of the Council of Europe to the minority question. The chapters 
aim to elaborate the understanding of the process; of the concept of the minority 
question in general; and of the opinions that support the idea of horizons for minority 
rights protection. The first part of the thesis focuses on the time when the minority 
question re-emerged to the agenda of several European institutions during the first years 
of the decade until the Vienna Summit in 1993. This pre-Vienna era of debate and 
actions is more loose, vague and courageous. The political pressure for a solution is 
minimal and the opinions on the minority question more theoretical, ideological and 
discursive than later.  
The chapters in Part 1 describe the first two waves of actions that 
showcase the process from two perspectives: the institutional decision-making; and the 
institutional solution seeking to the distinctive problem of protecting the rights of 
minorities in the context of the nation-state system. Chapter 1 of the research focuses on 
the Venice Commission that is the first of the three COM-related expert groups. Its 
work is often regarded as non-influential but it has a special role in the process 
regarding the later work of the expert groups. Chapter 2 studies the Parliamentary 
Assembly and its actions regarding the minority question. The focus is on the Assembly 
debates and official recommendations. The Assembly’s views on the minority question 
provide an interesting picture of the attitudes and international setting for the 
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institutional process. The debate is evolving around and continued by the official 
recommendations of the Assembly. Chapter 3 analyses the work of the first of the two 
expert groups that complete the process of institutional adaptation and develops the end 
results. This chapter analyses the DH-MIN that prepared the decision-making bodies for 
the Vienna Summit that was to establish guidelines for the institutional answer.  
 Part II focuses on the second leg of institutional adaptation and on the 
final phase of the institutional process – the Council of Europe's solution to the minority 
question. Although the whole process from 1990 to 1995 has a continuing narrative, the 
context of the second part is distinctive from the first one, as the Vienna Summit 
changed the climate under which the institutional adaptation was conducted. Chapter 4 
illustrates the Vienna Summit: what happened there regarding the minority question and 
how the Vienna Summit declaration changed the setting for the process. Chapter 5 
focused on the second of the two COM-related expert groups that did all the hard work, 
and designed the institutional answer: the CAMIN, and continues the narrative 
commenced in chapter 3. The final chapter 6 then analyses the institutional solution, and 
evaluates it in comparison to the opened horizons of minority rights protection 
discussed in the first part of the research. Furthermore the end results are evaluated from 
the perspectives of other institutional actors and options for solution. Also the biggest 
problem areas in the end results are analysed. 
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Part I –The horizons of European minority question and the Council of 
Europe 
The minority question re-emerged to the European agenda during the first years of the 
1990s. This study will focus on the Council of Europe but the initiatives of the CSCE or 
the UN are not to be understated; they are also referred and valued in the work of the 
COE. This first part of the study focuses on the ideological change that recognised the 
existence of the minority question, and on the first phases of the institutional adaptation 
to this change. It focuses on the actions before the Vienna Summit, which would define 
the end results of the horizon that was opened in the turn of the decade to answer the 
minority question and thus enhance the future of the ‘new Europe’.23  
The beginning of the institutional process was mostly about raising 
continent-wide awareness of the minority question. Representational to the pre-Vienna 
era of minority rights discussion and decisions is that there was not clear vision on how 
the institutional process of answering the minority question would be conducted. 
Second important feature was that most of the actions were made under lesser political 
pressure and urgency from the national leaders. The political commitments were vague 
and institutional organs with no de facto political or legislative powers made them. 
However, the actors were more independent and the debate more liberal, focusing more 
on legal, social and cultural dimensions of the issue than on national and political 
ones.24  
 While the Council of Europe was starting to react on the minority 
question, the CSCE made distinctive developments. The importance of these actions for 
this study lies in their connection with the institutional process of the COE. The 
decisions and opinions in the two institutions influenced each other through individuals, 
guidelines and participant countries political objectives. The ties between COE and 
CSCE are especially visible during the first wave of actions. The CSCE would sooner 
focus on specific areas related to the minority question,25 leaving the organisation of the 
                                                
23 The contemporary view in European politics was that the changes in political setting gave a change for 
a new way of seeing international order and European nation-states system thus creating a new order and 
’Europe’ different from the problems and concepts of the old, cold-war era, Europe. 
24 In the first wave of commentators on the organisation of European minority rights discussion were the 
Human dimension of the CSCE, the COE’s Parliamentary Assembly and Venice Commission that 
worked under the mandate of the Committee of Ministers. 
25 Thornberry and Martin Estébanez, 2004, describe the tasks of HCNM (p. 18): “the institutions…was 
created, with a mandate to provide ‘early warning’ and, as appropriate, ‘early action’ …in regard to 
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big solution to COE.  After the preliminary initiative the COM launched the second 
wave of actions, a process that led to the Vienna Summit. Here, a group of experts, DH-
MIN became the most central institutional actor alongside the Assembly.  
The pre-Vienna era of answering the minority question describes the 
beginning of the institutional process of finding a solution, and the ideological change 
that is visible in general attitudes towards international minority rights protections. In 
general, there were two alternative views for the best institutional solution: 1) line E – 
an additional protocol to the European Convention on Human Rights (ECHR) that 
would focus on expanding rights of individuals belonging to minority groups, and 2) 
line F – creating a new and flexible Framework Convention on minority rights 
protection only.  
These two lines of solving the minority question are discussed through the 
whole time-period, but more thoroughly during the first years when the ideas were fresh 
and the national political pressure was low. To summarize the division, the 
Parliamentary Assembly promoted the line E for a solution and the different COM-
related actors were in favour of the line F with some significant differences in emphasis. 
The actors working under the COM-mandate were under political pressure that derived 
from the perspectives of the European nation-states.  
The ideological change and the first initiatives 
Europe in the beginning of the 1990s was experiencing a comprehensive change, and 
the international community faced several new challenges to maintain stable future of 
the continent. First the unfreezing of the international politics sparked new interest in 
the field of minority rights protection. Later the violent ethnic conflicts in post-
communist countries increased the urgency to solve the minority question.  Before the 
change in attitude and in the level of need for international standards, there was no 
significant international human rights instrument addressing minorities.26 In the 
impressive developments in the international human rights standards after the 1945, the 
protection of minority rights had been left aside. This has happened partly because 
views that saw such initiatives as interfering with the concepts of individual’s human 
                                                                                                                                          
tensions involving national minority issues” that might in the judgement of the HCNM might develop 
into a conflict within the CSCE area. Thus its mandate is described as conflict prevention. 
26 Weller 2007, Preface p. 1. 
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rights, partly because it was not in the best interests of several European nation-states to 
protect minority rights. 
 The institutional efforts to protect minority rights started when the 
European community realised that unsolved minority and majority relationships created 
a significant threat to the states concerned and also to peace and security in Europe as a 
whole. The international attempts to stabilize the minority situations have been mostly 
explained with fear of potential ethnic violence or war in Central and Eastern Europe. 
The analysis of the institutional process of solving the minority question however, 
views that there was also a societal and legal perspectives and universal moral values 
behind the need to protect minority rights. According to these factors, minority rights 
needed to be respected and protected both in theory and practice. Will Kymlicka 
categorize them as “a hope for the possibility of a viable liberal-democratic form of 
multiculturalism.”27 This hope is referred in this research as one of the reasons for the 
opened horizons for minority protection. It is especially visible in the beginning of the 
institutional behaviour while it strives for a solution. Most of all, these factors –fear of 
instability and ideas of multicultural society – are the main reasons that the whole 
institutional process was launched, and they act as a gasoline for the process throughout 
the institutional decision-making. 
 The very first years of the 1990s the international institutions were filled 
with hope and euphoria of end of the dark days of the Cold War Europe and the 
beginning of time of peace and stability, following the collapses of the Soviet Union 
and the Berlin Wall. Thus the first initiatives to protect minority rights happened in a 
very positive climate. Central to these initiatives was to create societies tolerant of 
diversity and respectful of difference, societies that would understand the essences of 
the difficulties in the relationship of minorities with the nation-state system.28  
The institutional adaptation before the turning point 
During the second half of the 1992 the Council of Europe started to focus its decision-
making and actions regarding the minority question. The Parliamentary Assembly 
                                                
27 Kymlicka 2007, p. 48. 
28 The main documents produced in the first wave of minority rights protection include Parliamentary 
Assembly’s Recommendation 1134 (1990) that offered a set of preliminary principles necessary for the 
protection of national minorities and Order 456 to organise symposium to discuss the issues further28, and 
after that the Recommendation 1177 (1992); The Venice Commission’s draft European Convention for 
the protection of minorities in 1991; and several CSCE documents (Copenhagen document; Charter of 
Paris for a New Europe; and the Report of the CSCE meeting of experts in Geneva). 
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continued to push the intergovernmental Committee of Ministers to push the nation-
states to agree on the idea of international minority rights protection. It was able to 
produce its definite recommendation on the matter that is also the most far-reaching 
document on the matter related to this institutional process. However, the main 
development in the process was s the activation of the Committee of Ministers to 
establish standards and a defining document on the matter. In late 1992 the 
intergovernmental cooperation stepped up and a summit of heads of the member states 
of the COE was held in October 1993 in Vienna, Austria.   
 The solution-seeking process became institutionally less layered after the 
Committee of Ministers took the lead. When the expert group DH-MIN commences its 
work, the institutional adaptation had evolved and it was clearer where the institutional 
solution to the minority question should focus.  Simultaneously the other European 
institutions such as the CSCE let the Council of Europe design the instrument to legally 
bind the European nation-states to protect minority rights. 
 So why did the Committee of Ministers awake to the situation a couple of 
years after the Assembly and at this very moment? First of all the need to protect 
minority rights due to possibility of conflicts had increased gradually. The hope for a 
conflict-free “new Europe” had if not vanished than fallen, and the wars and conflicts in 
the Balkan Peninsula were to a large extent tied to minority-related issues. Hence the 
pressure for an institutional intervention or solution to the minority question was needed 
more than ever, and the post-Cold War international setting still made it possible; the 
Council of Europe had a golden opportunity to make the day but also the responsibility 
to solve the question for the sake of Europe’s future. 
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Chapter	  1:	  Introducing	  the	  Venice	  Commission	  
The Committee of Ministers on a partial agreement established the European 
Commission for Democracy through Law (The Venice Commission) in May 1990. It 
was founded on the basis of a conference held in Venice earlier that year.  In a March 
meeting of the COM, the participants recognised that the importance of the Venice 
Commission lied in institutionalising democracy in Eastern and Central Europe; and in 
order to reach this goal there was an eminent need for a solution for “minority 
problems” in these countries when transiting them towards democracy.29 First initiatives 
from COE-structures to protect minorities in Europe came from the Venice 
Commission.  
 The Venice Commission is a consultative body that aims to fulfil 
objectives 1) of understanding the legal systems and national cultures of the Council of 
Europe member states and 2) of examining the problems raised by the working of 
democratic institutions and their reinforcement and development. It is composed of 
“independent experts who have achieved eminence through their experience in 
democratic institutions or by their contribution to the enhancement of law and political 
science”30. Most of the members are experienced academics of constitutional and 
international law, supreme or constitutional court judges or members of national 
parliaments.31 In practice the Venice Commission is to offer opinions based on legal 
theory and practice on issues specified by the Committee of Ministers, the 
Parliamentary Assembly, the Secretary General or a state, international organisation or a 
body participating in the work of the Commission.  
The main focus of the Venice Commission is on constitutional 
“engineering” but it has shown interest in other matters as well. Related to minorities its 
main work is a draft European Framework Convention for the protection of National 
minorities conducted in 1991. The bureau of the Venice Commission defined in 
November 1991 its working practices and strategies. For every specific issue, a working 
group is created, whose report should then be approved by the commission and 
published as recommendations or opinions. The working group is where the matter is 
prepared for the commission, as it was regarding the minority question. It was led by 
                                                
29 COM special meeting in 23. - 24.3.1990. Ministry of Foreign Affairs (MFA) of Finland memorandum, 
political department; Heidi Schroderus 2.4.1990 
30 COM resolution (90) 6, adopted on 10 May 1990 in the 86th session of the COM. 
31 Thornberry & Martin Estebanez 2004, p. 24.  
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Franz Matsher and Giorgio Malinverni. The task to solve the minority question was 
issued from “outside”: by a group of nation states.32 
The work of the Venice Commission regarding the protection of minority 
rights in Europe was conducted before there was any significant intergovernmental 
political pressure for finding a solution to the minority question. The Venice 
Commission focused on juridical, constitutional and moral dimensions of the minority 
question. Its work is considered as a preliminary and standardizing by the expert groups 
that later worked on the matter. However, these groups worked under different climate 
and emphasis was put on different dimensions: especially on finding a political 
consensus pleasing the objectives of the nation-states.  
Regarding the work of the Venice Commission, it should be noted that at 
this point it was not clear which of the European institutions would take a leading role 
in answering the minority question: there were initiatives and recommendations 
conducted by both CSCE and COE. Also their different bodies made alternative 
proposals to solve the minority question. Actions and discussion between institutions 
and between inter-institutional parts were connected because the European states 
continued discussions on the matter where they happened to meet next. There were no 
clear guidelines how to continue with the process. Thus the debates and actions of the 
Venice Commission were influenced by discussions and decisions made in other 
institutions and settings. 
This analysis of the work of the Venice Commission is based on official 
declarations and documents from its meetings, and on the travel reports of Antti 
Suviranta, who represented Finland in the Commission between 1989 and 1998. He was 
the president of the Finnish Supreme Court, and acted as an independent expert of 
minority rights and international law. Suviranta reported directly to the Ministries of 
Foreign Affairs and of Justice. In these travel reports, his objectives can be seen as 
twofold: offering opinion on how the protection of minority rights should be concluded 
to be universally, legally and ethically justifiable; and to observe if these rights could be 
applicable by Finnish legislative standards. It is safe to assume that other experts in the 
Commission worked and constructed their opinions under similar circumstances. The 
                                                
32 The travel report of Finnish representative Antti Suviranta in 16.1.1992 does not specify the nations 
that made the initiative. But it is later indicated that the “Vienna States” (Italy, Austria, Hungary and 
Czechoslovakia) were active in establishing the need for international minority standards.  
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weight of national objectives altered, and the level of independence of these experts is 
not comparable. However, this study states that individuals were affected by national 
perspectives but they were allowed or even encouraged to accept this: the objective was 
to create something that could applied across Europe, not an academic and moral 
statement that would remain as forgotten echoes in the walls of a venetian castle.  
 1.1 The minority question and the Venice Commission 
The Venice Commission commenced its work with the minority question in January 
1990. It created a working group to focus on the question and urged it to submit a 
progress report, focusing notably on the methodological approach that they intend to 
follow during the process.33 A Swiss professor Giorgio Malinverni, who was also 
appointed as rapporteur, led the working group.34 Malinverni produced a first progress 
report: “Les minorities dans les pays de l’Europe de l’Est”, for the Commission’s third 
meeting in March 1990. This document is one of the first ones produced by an 
institution after the ideological change that opened horizons for minority protection. 
The text is analytical and not politically biased. It has a special interest on the situation 
in Central and Eastern Europe, in a time when its future was rather unclear. This text or 
the work of the Venice Commission in general did not aim for definitive and universal 
answer but to be seen as a first move in the institutional process of solving the problem.  
The working group started its work in May 1990. Mr Malinverni had 
produced a draft proposal for a European convention for the protection of minorities. 
However due to lack of time the working group failed to complete the proposal for the 
Commission.35 However, it agreed on a number of principles that could be incorporated 
into a legal instrument. The Venice Commission accepted the principles after a 
thorough discussion with few changes. The alterations were legal text analysis rather 
than political fine-tuning. The principles were delivered to a follow-up meeting of the 
ECHR in Copenhagen in June 1990. According to Suviranta, “the Vienna states” (Italy, 
Austria, Hungary and Czechoslovakia) planned to express political will for minority 
protection on the basis of the “minority charter” that would be later compiled and 
                                                
33 CDL, Report of the 2nd meeting. Venice, 16 February 1990. 
34 Other members of the working group were Franz Matscher (Austria), Constantin Economides (Greece), 
Jean-Claude Scholsem (Belgium) and Gyula Herczegh (Hungary).   
35 Travel report of Antti Suviranta to Finnish MFA 28.5.1990. 
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approved.36 These affirmative actions by national political actors on an international 
forum indicate the rising interest on the continent on minority issues. 
In the fifth meeting in October 1990 of the Venice Commission, Professor 
Malinverni “described the preliminary draft convention that was conducted by the 
working group and problems related to their work.”37 The discussion of the Commission 
mainly congratulated the work of working group but possibility for later and more 
specific opinions were reserved. Mr Suviranta explains that especially Norwegian and 
Turkish representatives raised notions of the general principal nature of the draft. At this 
point the Copenhagen Document of the CSCE influenced the experts and gave them 
more confidence that an answer to the minority question could exist somewhere in the 
air of international cooperation. 
To conclude its work of revising draft for the European convention, the 
working group met before the sixth meeting of the Venice Commission. The 
representatives of the relevant committees from the Parliamentary Assembly 
participated.38 Chairman Matscher and rapporteur Malinverni explained the draft 
convention and changes from the earlier version. In general the draft was congratulated, 
but the experts “focused on certain [controversial] articles”.39 Turkish and Greek 
members of the working group disagreed on principle with the idea that the treaty 
should protect minorities collectively and not only individuals belonging to minorities. 
According to Suviranta they opposed the articles giving minority groups “collective 
rights” (articles 3 and 14) and conducted a written declaration on the adoption of the 
draft convention with the Romanian associated member of the Commission who shared 
this view. The revision of the draft convention focused mainly on fine-tuning the legal 
text. More theoretical debate was merely touched on.  
From the perspective of the institutional process, special interest should be 
given to article 2 that defines minority as “a group which is smaller in number than the 
rest of the population of a state, whose members, although nationals of that state, have 
ethnical, religious or linguistic features different from those of the rest of the 
population, and are guided by the will to safeguard their culture, traditions, religion or 
                                                
36 Antti Suviranta, 28.5.1990. 
37 Travel report of Antti Suviranta to Finnish MFA 2.11.1990.  
38 These organs worked in their part on the matter. 
39 Travel report of Antti Suviranta to Finnish MFA 21.2.1991. 
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language.”40 This definition is closely related to the ones offered by the Parliamentary 
Assembly Recommendation 1201.41 Later in this research it is pointed out how the 
Commission moved away from this approach on defining minority, and opted for one 
that saw strict definitions unnecessary for a working international convention. 
With some minor changes, the Venice Commission approved the draft 
proposal and its explanatory report. Later these were proposed to the Committee of 
Ministers.  Mr Suviranta points out that since the matter of minority protection was 
discussed and prepared at the same time by the Parliamentary Assembly, and Joseph 
Brincat’s (rapporteur for the preparing Assembly committee) proposal for art. 1642 
might become relevant. A proposal of this nature would be problematic for the Finnish 
legislation regarding the issue of Åland Island’s autonomy and thus “make the 
ratification of this convention impossible for Finland (unless there is a suitable chance 
for provision).” The article 16 in the draft proposal of the working group, does not pose 
similar kind of threat for ratification since it denies discrimination of a regional 
minority, and “positive discrimination” as in Åland’s case is not seen as discrimination 
according to the article 4 of the same proposal.43  
This notion of Mr Suviranta works as an example when describing, how 
even one of the more independent institutional solutions to the minority question was 
conducted with the national legislation on the driver’s seat: only one article could make 
the ratification of the convention impossible for a state that was considered to be among 
those countries who strongly favoured international protection of minority rights or 
accepted the concept in general. The priority of national objectives or the emphasis on 
state sovereignty were very dominant perspectives in discussions related to the 
institutional solutions, thus multiplying the difficulties in the solution-seeking processes 
and the scope of the solutions disappointing from the perspective that these could have 
defined the universal protection of minority rights. However without this ruling 
principle the whole idea would have been politically impossible; the results, although a 
compromises, needed to be ratified to matter even a trifle. Simply put, there was no 
                                                
40 CDL, Preliminary draft European convention for the protection of minorities drawn up by the working 
group on minorities of the European Commission for Democracy through law, art. 2, page 2. February 
1991. 
41 More on this subject in Chapter 8 of this research.  
42 Brincat proposed that in a situation where a state majority group is or becomes a regional minority 
within a states, all the articles of the proposal would be applied to protect this regional minority. 
43 Travel report of Antti Suviranta to Finnish MFA 21.2.1991. 
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other way to protect minorities with a European agreement than giving significant 
emphasis to national objectives in the institutional preparation process. 
Later in 1991 Mr Suviranta reports that the COM has “left the draft 
proposal to wait the CSCE meeting of experts on national minorities in Geneva.”44 This 
indicates that the COE actors were not sure who would lead in answering the minority 
question at this stage. He continues that the Finnish parliament should “coordinate the 
attitude on this matter of minority rights in general.” After its own standard-setting 
proposal for the protection of minorities Venice Commission focused on other issues.  
1.2 The Legacy of the Venice Commission regarding the minority question 
The COM did not ignore the final proposal of the Venice Commission but there was not 
yet enough international political will to push the issue towards an intergovernmental 
agreement. The proposal worked as a background paper for the later expert groups that 
worked directly under COM’s mandate. These experts used the legal expertise and 
opinions of the Venice commission, especially the opinion of Professor Malinverni, 
when they conducted their own proposals.  
The draft convention remains as the Venice Commissions main work on 
minority rights to this date. Some other notable texts were also produced by the experts 
regarding the protection of minority rights. In December 1993, rapporteur Malinverni, 
drew up an opinion on the proposal of the CLAHR for an additional protocol to the 
European Convention on Human Rights concerning the rights of minorities (later 
adopted as the Assembly’s Recommendation 1201). This report is interesting because it 
analyses the differences between the CLAHR’s and the Venice Commission’s own 
proposal, and highlights the decision-making process and choices made for the latter. 
Malinverni states, that the CLAHR proposal “differs very little from its own draft, 
except for the fact that it secures fewer rights to minorities”, this can be noticed in the 
areas regarding the collective rights and obligations of states and minority groups. 
According to Malinverni “the most fundamental difference between the two drafts lies 
in the protection machinery they envisage.” 45 These two documents represent the first 
steps of the two lines of interpretation of the best possible institutional solution: line F) 
a separate and self-containing European convention and a instituting committee for the 
                                                
44 Travel report of Antti Suviranta to Finnish MFA 6.6.1991. 
45 CDL-MIN (92) 8, Strasbourg 7 January 1993.  
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protection of minorities on the one hand and on the other hand; or line E) an additional 
protocol to the ECHR, and observance by the European Commission and Court of 
Human Rights.46  
After 1991, Antti Suviranta mentions the protection of minorities only 
occasionally in his travel reports. Mostly he notes what is done elsewhere concerning 
the matter. This indicates the shift in institutional pressure to solve the minority 
question in groups or institutional organs working directly under the COM and with 
more specific task-related terms of reference (DH-MIN and CAHMIN). Thornberry and 
Martin Estébanez (2004) explain this institutional working method as typical to Council 
of Europe’s intergovernmental organisation.47 The members of the working group on 
minority rights participated the meeting of DH-MIN and CAHMIN, and vice versa. The 
experts follow the institutional process and are satisfied that the COE is finally pushing 
to solve the issue but disappointed over the difficulties in defining the minorities and 
some collective rights and in the creation of the control machinery, or more generally, 
disappointment over the political difficulties to accept the general idea of minority 
rights protection in some nation-states.48  
The close observation of different institutional bodies of the Council of 
Europe show, that the Parliamentary Assembly and the Venice Commission 
commenced to solve the minority question, around the same time than the CSCE 
Human Dimension.49 The results and ideas of the Venice Commission greatly 
influenced not only other COM-related organs but also the work of the Parliamentary 
Assembly when preparing its defining work on the matter. This shows the intra-
institutional ties and the ties within the COE in seeking the solution.  
It is not essential to know which actor was the first one to offer a solution 
to the minority question, but to study all of these first initiatives in order to understand 
the institutional process of the COE. As per famous annales historian Marc Bloch, it is 
                                                
46 With this 1993 document, professor Malinverni also expresses the changed opinion of the Venice 
Commission on whether there should be a strict definition on what was meant with minority. The 
Commission moved towards a pragmatic approach and argued that an universal definition was probably 
impossible to find. 
47 Thornberry & Martin Estebanez 2004, p. 22–21.  
48 Travel report of Antti Suviranta to Finnish MFA 28.8.1994.  
49 Usually it is argued that the CSCE was the first to act on the matter, but the travel reports of Antti 
Suviranta demonstrate that in fact it is the Venice Commission that was the first instance that tried to find 
a legal and theoretical solution to the minority question.
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not important to find the origin of the phenomenon in order to explain it,50 but to notify 
all the levels and actors that were part of it. This research follows all the possible paths 
and institutional actors that discussed the minority question; not just those who have 
been (later or by contemporaries) established as meaningful or who held political or 
jurisdictional power. This research studies how the minority question was dealt within 
an European institution in order to reach a historical understanding of how the 
institution worked; how a social problem was understood in this context; and how this 
understanding and the institutional operations model reflect the time and space where 
and when the narrative of answering the minority question happened. 
Thus acknowledging the initiative work of the Venice Commission, before 
the need to protect minorities reached the Committee of Ministers and the 
intergovernmental cooperation of European states, is important, as it explains the 
change in context the phenomenon of answering the minority question experienced. In 
addition the Venice Commission can not be left out because it held less political 
influence that other institutional organs: its work is an equal part of the concise history 
of the narrative of minority rights protection and the European institutions. The work of 
the Venice Commission shows that the first moves for influential solutions on the 
matter were not political and based on security but legal and based on expert opinions, 
theoretical analysis and ethical debate. However no direct actions resulted from this 
work.  
From the expert groups working on the issue of minority rights and their 
protection, the Venice Commission was perhaps the most politically independent and 
technocratic. The COM and the nation states perspectives did not affect its work as 
much as the expert groups that worked under the spirit of Vienna. However since it had 
no political power or responsibility, the Commissions opinions were more courageous 
compared to other proposals by the COE’s organs. Its members were able to find 
consensus that was based on legal analysis and theoretical debate on the minority 
question rather than on nationalistic political debate. To conclude, the political influence 
and weight of the Venice Commission and its proposal can be disputed, but its 
theoretical and legal influence on later work of the institutional actors should not be 
undermined or forgotten.  
                                                
50 Marc Bloch, “The Idol of Origins” in The Historian’s Craft, Manchester University Press, 1954, p. 29-
35.  
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Chapter 2: The Work of the Parliamentary Assembly  
The Parliamentary Assembly of the Council of Europe had discussed the standards 
regarding minority rights from time to time before the 1990s, bringing the issue to the 
knowledge of institutions other parts also when most of the member states wanted to 
ignore the whole minority question. In the turn of the decade, the Assembly increased 
its efforts to bring the Council of Europe to the forefront of creating international 
minority protection standards with the CSCE.51 It addressed the minority question as a 
general phenomenon rather than focusing on country-specific situations. The changes in 
European political setting and the new societal climate encouraged the Assembly to 
increase focus on minority rights and their protection. The minority question was 
considered as an issue that needed an international solution and actions. 
 This chapter analyses the actions of the Parliamentary Assembly (or the 
Assembly). The actions and the discussion around them differ from the institutions 
intergovernmental organs, and offer an interesting counter-point for the study of the 
COE’s institutional process. The status of the Assembly are explained more thoroughly 
in the introduction chapter. However, it should be noted, that especially at this point of 
the narrative, the Assembly was an important player in solving the minority question: it 
kick-started the institution’s more powerful organs to act, and spread the knowledge of 
the minority question in COE member states. The Assembly analysed and discussed 
minority rights less strictly and opinions on the matter were less controlled form 
political or juridical perspectives. 
 This chapter introduces the decisions made by the Parliamentary 
Assembly on minority rights; analyses the reasoning and ideology behind them; and 
finally discusses the debate and possible altering views about the principles or 
definitions in the decision. These decisions are often identified as recommendations 
with a specific serial number. The chapter follows a chronological order. 
2.1The First Recommendation 
The first report on the rights of minorities within the Parliamentary Assembly was 
conducted in the spirit of the CSCE meetings in Copenhagen and Geneva. The 
Committee of Legal Affairs and Human Rights (CLAHR) completed the report52 and it 
                                                
51 Weller (ed.) 2005 and 2007, Kymlicka 2005, Jutila 2011, Thornberry & Martin Estébanez 2004. 
52 Document n:o 6294, later accepted as Recommendation 1134. 
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was debated in the 42nd ordinary session of the Parliamentary Assembly between 26 
September and 4 October in 1990. Mr Brincat from the CLAHR presented the report to 
the Assembly. He mentions that the Committee did not focus on country-specific 
situations as “the experience of the COE shows that when it deals with generalities it 
can establish something of a long duration which is preferable to sting in judgement on 
specific cases.”53  
 The report acknowledged the human rights situation as satisfactory in a 
global context, but not as conclusive. Moreover the situation of minorities in Europe is 
not secured. This commentary is part of the shift in general attitude that the minority 
question needed special attention, and it was regarded as partial with human rights, and 
not as an interfering issue.54 The report is set to focus on general principles behind the 
treatment of minorities in member countries of the Council of Europe. It was to serve as 
a guideline for countries where minority problems exists.  
Recommendation declares that there are several kinds of minorities in 
Europe. They have certain ethnic, linguistic, religious or other characteristics that 
distinguish them from the majority in a given area or country. These minorities greatly 
contribute to the cultural richness, vitality and variety in European societies. According 
to Brincat: “one cannot deny that certain very difficult and serious minority-related 
problems continue to exist within the continent, and that respect for the rights of 
minorities and persons belonging to them is an essential factor for peace, justice, 
stability and democracy.”55 He continues that with the change towards democracy in 
Central and Eastern European states, grave minority problems also come to light in 
these countries. 56 These problems have been ignored and neglected for many years by 
authoritarian rule. The recommendation text states that it is obvious that the Council of 
Europe must have the interests of minorities at heart – one of the main assignments 
given to this organisation being the maintenance and further realisation of human rights 
                                                
53 Parliamentary Assembly debates: 42nd ordinary session (second part), Volume II, sittings 9 to 18, p. 
392–403.  
54 This development is discussed by Kymlicka in 2005, and Eide in Weller (eds) 2007. 
55 Assembly debate; 42nd ordinary session (second part), Volume II, p. 392.  
56 From the perspective of this study it is interesting to notice Brincat’s additional statement that when 
Europe is coming closer in political terms (referring to the end of the Cold War), it so happens that 
peoples then discover their own differences and notice the distinguishing features between them. Around 
this time some conflicts based on the differences in ethnic characteristics had erupted in Eastern Europe. 
This comment refers to the view that in nation-state building, minorities can be seen as a threat: seeing 
them as the other that opposes the construction of what is considered as national. 
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and fundamental freedoms. Minority question is one of the major subjects for co-
operation and consultation with the countries of Central and Eastern Europe.57  
 The European community wanted to avoid conflicts based on minority-
majority tensions. The purpose of international institutional principles and protection of 
minority rights is to avoid such situations in minority-nation/majority relations, or at 
least to secure the existence of minorities in societies were nation-building is happening 
or is undergoing difficulties. Two principles in the report are directed towards this 
problem: a state should allow a minority to preserve its characteristics and to exist on an 
equal footing with the majority; and that the minorities should be allowed to have free 
and peaceful contact with intrastate members of the same group.58 However, the 
recommendation is aimed towards situation of minorities in all of the states, also in 
older and Western states where the societal order was already established – the 
principles and rights were to affect every member states as the status of minorities was 
(nor is) far from ideal in several Western European nation-states. The minority question 
is a universal problem, although many scholars and politicians have seen it as a 
particularly Central and Eastern European issue.59 
Recommendation 1134 declares that there should be full implementation 
of the European Convention on Human Rights; and that there should be a general non-
discrimination clause in it. The CLAHR views ECHR as effective, well-respected and 
existing machinery that with some alterations60 would serve as an answer to the 
minority question. The aspirations of Recommendation 1134 that focus on editing the 
human rights convention are understandable but unrealistic with no political backing. 
The ECHR is an instrument directed to protect universal norm values of human 
individuals and the concept of minority rights has been regarded at least as different 
from them. Later, the Assembly’s Recommendations and Orders would follow “the line 
                                                
57 Recommendation 1134 (1990) on the rights of the minorities: General observation on minorities. 
http://assembly.coe.int/documents/adoptedtext/ta90/erec1134.htm#1 
58 Recommendation 1134 (1990) articles 10 and 11.  
59 Matti Jutila criticizes the (Western) post-Cold War minority politics. He argues that the ideology of the 
institutions who constructed the international system held double standards of minority protection that 
originated from a contested dichotomy of nationalism that divides it to Eastern (ethnic, malignant, 
dangerous) and to Western (civic, benign) nationalism. Jutila 2011, p. 63–81 and abstract from the same 
chapter published in European Journal of International Relations 2009 15:627. This research returns to 
this argument with an idea that the institutional process of solving the minority question derived from 
other issues as well. 
60 Mainly this means that the Article 14 in the ECHR would be revised to fill the needs of minority 
protection. 
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E” first established in fall 1990; and would strengthen its arguments as the best possible 
solution to the minority questions in the continent. 
However, this preliminary draft recommendation 1134 was ultimately 
meant to work as a launch for larger discussion, and to activate in the intergovernmental 
Committee of Ministers. In the context of the ideas between 1990 and 1995 it is 
interesting that here, the Assembly recommends the COM to “draw up a protocol to the 
ECHR or a specific COE convention to protect the rights of minorities”. It leaves all the 
options open for the COM to decide, but urges it to take action in the spirit of CSCE 
Copenhagen.61 Mr Brincat ends his presentation with a notion, far from being generally 
accepted at the time: “the question of minorities is fundamentally a question of human 
rights. It can be dealt with simply by bearing in mind that one should treat one’s lower 
and poorer neighbour as one would wish to be treated oneself.”62 
The debate on Recommendation 1134 
The opinions on principles in the recommendation and on minority protection in general 
were focusing on few specific debates: firstly the fear of conflict and of the future of the 
European community and a need for change and new standards in international minority 
paradigm, and secondly the positive and negative attitudes on minority protection. 
Thirdly the minority question is discussed in a more conceptual manner: what does it 
mean and how has the issue developed to this stage; how should the European 
community understand and treat the minority question. These debates would inherit a 
permanent place within the Council of Europe decision-making and discussions on 
minority rights protection.  
Fears related to reasoning the rights of minorities are multidimensional. 
Significant source of fear is history of Europe and its nation-states system. Mr Baumel, 
who presented the opinion of the Assembly’s Political Affairs Committee, expresses 
this when he reminds that European societies in East and West should be aware of 
“allowing the continents old demons to return while building the nations free from 
totalitarian powers”; of these demons, the most dangerous is nationalism and 
                                                
61 It should be noted that the CSCE Conference in Copenhagen was by no means unified for minority 
rights protection. Some speeches in the Assembly debate note that the governments were cautious and 
reserved. 
62 Assembly debate; 42nd ordinary session (second part), Volume II, p. 394.  
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irredentism.63 Fear of its own history has been recognised as a driving force for 
European integration in general.64 This integration theory sees that European integration 
justified itself through being a peace project, using times of war, nationalism and 
protectionism as others. Similar kind of reasoning is used regarding the minorities and 
their status in nation-state building: the unsolved minority relationships would create 
conflicts and war in European societies.  
One of the most visible fears is of Eastern nationalism and nation building. 
Issues around it are addressed with several ways of reasoning. First of all, Central and 
Eastern Europe’s states are considered mixed in their populations. Secondly, the 
nationalism ideology was thought as more violent and erratic in East. Thirdly, many 
minority-related problems had surfaced recently due to new political setting in the 
societies of that area. But from a Universalist perspective, the minority question should 
not be treated as a territorial one by nature. It is a question of full recognition of human 
rights and fundamental freedoms.65 And it is in the interests of international community 
to help the nations (new and old) to follow this principle in their democratic systems. 
This is the thin red line that guides the institutional process and that has received less 
attention from scholars analysing the time: the faint ideology behind the actions – the 
opened horizons for minority rights protection. 
Related to latter, a view in the debate was that not solving the minority 
question would prevent the development towards more united and democratic Europe.66 
The Council of Europe was considered as the institution in Europe that should be in the 
front line to answer the problem, and that actions should be made before it was too late. 
Minority rights protection was considered as a white spot in the European institutional 
system that had worked hard to develop democratic, equal and stabile societies. 
One way of arguing for minority rights is that their rights should be 
protected where as individual human rights. This opinion is a paradox. Through 
individual human rights all minority individuals should already have all their rights 
protected. Minority rights for a group of persons however, cannot be protected through 
                                                
63 Mr Baumel: ”Europe has done well to turn its back on Yalta, but it must not go back to Sarajevo”, in 
the Assembly debate 42nd sitting, p. 395.  
64 As an example the federalist integration theory recognises the European historical experience as a basis 
for the appeal of ideas of European integration, moreover of federal union. F. Ex. Michael Burgess in 
Wiener & Diaz, European Integration Theory, Second Edition 2009, Oxford University Press, p. 31.  
65 Mr Baka (Hungary) in the Assembly debate 42nd sitting.  
66 E.g. Mr De Puig (Spain) in the Assembly debate, 42nd sitting, p. 400.  
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a paradigm that focuses on universal moral norms of individual beings. Problem that the 
minority question brings up is that individuals belonging to minorities are discriminated 
through characteristics or traditions related to a group. Thus their existence and identity 
may be discriminated because of their belonging to that group, and not through their 
individual attributes. Hence, the rights of minorities should be protected particularly 
alongside with the individual human rights. Following this view, “the line E” can be 
seen as making things more and too complex because it tries to combine concepts that 
are at least at some level contradicting each other. However, the reasoning behind the 
line E is not conceptual, but practical. The protection through ECHR would be more 
extensive and established as binding. The system already existed and had gained 
international respect and influence.67 
A source of both negative and positive attitudes in the discussion derives 
from the perspective of states and governments: suspicion against the activities of 
minorities within the nation-states. It derives from the Recommendation’s call for an 
unconstrained application of the principle of non-discrimination and minority’s 
possibility for maintaining contact across borders. The opinions of minority actions 
after standardizing their rights, are used both against and for international protection: 
minorities should be protected and their rights standardized so that they are satisfied 
with their situation and don’t ask for autonomy (positive view on minority question 
solutions); or minorities should not be protected because then they will use the 
standards and rights as a way to gain autonomy – use the rights as privileges and against 
their home state (negative view on minority question solutions). Which assumption is 
used, usually follows the national traditional minority-majority –dynamics. In most 
cases there is a fear of minority’s reaction when minority group is a majority in another 
state.68 
                                                
67 In other words, minority rights are considered here to belong to the sphere of individual human rights, 
as do religious, linguistic and ethnic rights in particular. However, the protection of minority groups in 
European nation-states includes elements that would require a specific convention focus specifically on 
minority issues. This instrument should be of equal status to ECHR: a juridical and political standard 
document for the international protection of human rights 
68 For example Hungary and Romania; in Hungary there is a significant ethnic-linguistic minority related 
to Romanian state and vice versa. It is also interesting, as a curiosity, that many of the Parliamentary 
Assembly debaters use as examples situations where their own kin-nationality (same ethnic background) 
is a minority in a territory of another state: Austrian representative discusses the situation in South Tyrol 
(Italy), and Hungarian points out the situation in Transylvania (Romania). 
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Related to this is the matter of attitude of majorities. As Sir John Hunt 
discusses, the protection and preserving minorities should be done without alienating 
and provoking majority populations because “if we are to make meaningful progress in 
improving the treatment of our minorities, we must carry our majority populations with 
us in what we seek to do.”69 This advice is directed to institutions but also towards 
minority groups to not to antagonise the rest of the population. This view is behind the 
principle mentioned in the recommendation: the individuals are required to comply with 
the obligations with the citizenship of the country they are citizens of.70 It is set to calm 
the nationalist fears of possible negative minority reaction to protection of their right  
The Parliamentary Assembly adopted the report on minority rights as 
Recommendation 1134, and it worked as a basis for Assembly’s further work. 
Recommendation introduces general principles and strives to be concrete as possible. 
For the most part it is a beginning for a more proper solution. It aims to be versatile, so 
that it could be applicable to every minority situation in the Council of Europe member 
states. Mr Stoffelen, who worked as the Chairman of the CLAHR declared, that the 
minority question does not affect only Central and Eastern European countries. 
Therefore, the committee wanted to devise a protocol of minimum standards and basic 
principles that could be developed to one supplementing the ECHR – a legally binding 
document with a working juridical system that covers all the member states of the 
COE.71  
 Many of the principles introduced in the Recommendation had been 
presented by the CSCE Vienna Document (1988) and Copenhagen Document adopted a 
couple of months before this recommendation. Especially in defining minority rights, 
the Assembly drew upon standards adopted by the CSCE.72 This is natural, because at 
this point the works of different institutions were overlapping. However, it contained 
some new features. The most significant one highlights the ECHR as a priority 
instrument (article 17). 
 Another interesting feature in Recommendation 1134 are references to 
subjective rights, which refers both to minorities as such (article 11, article 13 paragraph 
                                                
69 In the Assembly debate, 42nd sitting, p. 400. 
70 Recommendation 1134 (1990), Article 11, paragraph V. In later texts this principle would be reinforced 
and stressed. 
71 The Assembly debate, 42nd sitting, p. 393.  
72 Thornberry & Martin Estebanez 2004, p. 396. 
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V) and to individual in minority groups. This differs from the ideology of the 
intergovernmental bodies of the COE. The nation-states were throughout the 1990s 
reluctant to deal with minority issues in terms of subjective rights; and for example in 
the FCNM the wording protects persons belonging to national minorities. The collective 
minority rights were only briefly discussed in the Committee of Ministers related expert 
groups examining the issues on minority rights, but was later dismissed from lists of 
principles related to minority rights protection.  
 Finally, the major significance of the Recommendation 1134 lies in its 
statement that the Council of Europe was the appropriate institution for the elaboration 
of a legal instrument in the field of minority rights protection in Europe (article 16). 
Further, actions from the Committee of Ministers were greatly anticipated. Analysis of 
these statements should not focus on viewing them as undervaluation of the work of the 
CSCE, but as pointing out a more proper arena. CSCE was constructed to prevent and to 
solve existing conflicts and organise international security. Institutions later minority 
instruments would prove this point.73  
2.2 Paris Colloquy 
Simultaneously with the Recommendation 1134, the Parliamentary Assembly adopted 
Order 456. It encourages the Committee on Legal Affairs and Human Rights (CLAHR) 
to organise a conference or a meeting of experts “to further elaborate and define the 
principles on the stated rights of minorities which may be included in an additional 
protocol to the ECHR or in a special Council of Europe convention.”74 Following this 
order, a colloquy on the rights of minorities was organised in Paris in 13 and 14 
November 1991. It was to suggest constructive and effective action to the Council of 
Europe member states.75  Both the sense of urgency and desperation to come up with a 
practical solution or at least a proposal for one, were the trigger for colloquy. It was 
intended to be different from many of its predecessors, as its purpose was to suggest to 
the COE constructive action that could be put into effect rapidly.  
                                                
73 The main minority instrument of the CSCE is its High Commissioner of National Minorities. Its 
mandate is to solve existing problems and conflicts related to national minorities; not to improve minority 
rights protection or societal situations of minorities in general. 
74 Order N:o 456 (1990), paragraph 3. 
75 The Paris Colloquy most of all implicates the growing interests on the minority question. It hence 
indicates the hypothesis of new horizons, of a zeitgeist for minority rights protection.  
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 The final report of the colloquy sees the enlargement of the COE as a 
possibility to strengthen the institutions role regarding to minority protection.76 It 
proposes series of both urgent and long-term actions to be made by the institution. The 
first urgent action suggested was the adoption of a declaratory text “which would be 
adopted rapidly by the Council of Europe, bringing together points…on which there 
was already agreement and which could be used as a reference base for decisions or 
action in specific cases.”77 
Another urgent matter mentioned was the need to create a mediation 
instrument or body that would focus on rapid action. This body’s focus would be three-
fold: 1) to observe and record situations of European minorities and changes in them; 2) 
to advise in minority-state relations and to prevent conflicts to open; and 2) to discuss 
and mediate in case of open conflict between states and minorities towards lasting 
solutions.78 However, the debate on establishing such an instrument faded in the 
Parliamentary Assembly, after the position of OSCE High Commissioner on National 
Minorities was created in 1992. Of the long-term actions, the colloquy report saw 
essential that the rights of minorities would be given a solid basis in international law. 
However, no indication was made that this international minority rights law should be 
integrated to international human rights law. The Colloquy report is a general statement 
of what should be done. The question of how it should be done was not answered.  
The more interesting call for action in the report was aimed to the 
intergovernmental body of the institution: “One crucial point remains: the political 
ability and determination of the Committee of Ministers, in other words the Council of 
Europe’s member governments, to make the decisive move into action.”79 The 
Assembly gave an institutional push to layers that governed the political and juridical 
powers. The first actions to raise awareness in the COM were not successful, but 
Parliamentary Assembly’s patience was to be rewarded later. However, with actions 
that differed greatly from its own solutions and answers to the minority question. 
                                                
76 Mr Worms and Mr Brincat, the two parliamentarians active already with the previous recommendation, 
worked as reporters of the CLAHR. This report is referred as Parliamentary Assembly Doc. 6556 in the 
COE archives. 
77 Thornberry & Estébanez 2004, p. 398. 
78 Parliamentary Assembly Doc. 6556, 29 January 1992, p. 17.  
79 Ibid, p. 18. 
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The last essential notion in the report underlines the need for action but 
also the dominant ignorance towards the minority question. It points out that “some 
west European States which have traditionally defined nation and citizenship in terms 
which make it hard to recognise minorities in practice and above all in law, have 
succeeded in delaying the introduction of these rights. This hanging back has now 
become dangerous”. The rapporteurs continue how the minorities might try to take their 
rights to themselves via violent eruptions of independence from their home states. This 
would lead to a disrupted Europe “at the time when Europe is trying to recreate its unity 
by rediscovering the common basis of its civilization…promoting the rights of 
minorities today is an essential part of building the Europe of tomorrow.”80  
The conclusions of the Paris colloquy describe the pre-Vienna context of 
the general nature of the minority question and the “new” horizons to answer it 
extremely well: frustration on the lack of de facto decisions and development. They 
underlined the need to make crucial steps from acknowledging the minority question to 
actions and binding commitments; stress on the urgency of the matter. Emphasis was 
needed on putting the institutional setting in order so that the solution would be 
discussed, prepared and presented by the best possible arena – The Council of Europe.   
2.3 The Second Recommendation 
The Paris colloquy report by Mr Brincat and Mr Worms, was welded into the second 
Assembly recommendation regarding the unsolved minority question in Europe: it was 
accepted later as the Recommendation 1177 in the 21st sitting of the Parliamentary 
Assembly in 4th February 1992. It follows the same narrative established with the 
precious recommendation issued in 1990. This narrative explains how the Parliamentary 
Assembly attacked the need to solve the minority question. Recommendation 1177 was 
its second attempt: a more concise, definitive and far-thought than its predecessor, but 
once again directed towards the Committee of Ministers of the COE to take action and 
to commence the de jure institutional adaptation process.  
 The COM made a start on this policy-making process around the same 
time the Assembly’s experts prepared the Recommendation 1177. The COM had 
defined to leave the options for choosing the instrument for the matter open. However, 
the Parliamentary Assembly continued to insist that the best alternative was to draft an 
                                                
80 Parliamentary Assembly Doc. 6556, p. 18.  
 36  
additional protocol to the ECHR. Although at this point, line E was also among COM’s 
choices, the line of interpretation of the Assembly to stick with the additional protocol is 
characteristic for the body itself throughout the years between 1990 and 1995, but also a 
defining issue that theoretically distinguishes the two institutional actors from each 
others, especially in the post-Vienna context. 
   Mr Brincat and Mr Worms who representing the organ responsible for 
preparatory work, the Committee on Legal Affair and Human Rights (CLAHR), 
presented their report on the rights of minorities in 29.1.1992 to the Parliamentary 
Assembly. It describes the contemporary situation with the minority question and offers 
a vague definition of the subject:   
 “Within the common citizenship…citizens that share specific 
characteristics (cultural, linguistic, religious etc.) with others may wish to be 
granted or guaranteed the possibility of expressing them. It is these groups 
sharing such features within a state that the international community has called 
"minorities" since the First World War, without that term denoting any 
inferiority in this or that field.”81 
The report continues to describe the recent opening of the horizons in understanding 
that a solution was needed to the minority question. It acknowledges the recent and very 
large number of “petitions and declarations of principle by governmental and 
international authorities advocating the recognition, protection and indeed promotion of 
the rights of "minorities", whether these be [sic] national, ethnic and cultural, linguistic 
or religious.”82 There had been many conferences and meetings in international and 
European institutions and organisation, and “the extreme diversity of situations have 
now been properly recorded, described and analysed, as have the very great variety of 
problems raised and the difficulties, both legal and political, involved in solving them.” 
 However, as the first wave of Parliamentary Assembly initiatives 
discussed in this chapter highlights; all of this mentioned was no longer enough. The 
report declares: “these analyses and these conclusions that nothing can be done are no 
longer acceptable. There is an urgent need for international decisions and 
commitments…Peace, democracy, freedoms and respect for human rights in Europe are 
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at stake”. Also, the Council of Europe is again recognised as the institution that is best 
qualified to the task of defining minority rights protection, and how in fact it has to do 
so in order to live up to the “expectations people of Europe have invested in it”. 
 In addition to demands for international institutional action, Brincat and 
Worms describe the historical status in the European nation-state system: the 
opportunities of a multicultural and diverse society and the dangers of too 
uncommunicative nationalism. They declare that the existence of minorities is an 
undeniable feature of every European state society. But even in some democratic ones, 
where diversity is acknowledged, the special problems of minorities have remained. The 
reporters use a typical language for the Parliamentary Assembly texts on minority rights 
protection: now, the European states have to respect their internal obligations to define 
and to protect rights of minorities in order to 1) prevent conflicts, 2) respect the 
diversity as the source of European civilisation and 3) safeguard one’s rights to maintain 
their identity.  Answering the minority question is their duty, an urgent duty. 
Mr Worms presented recommendation 1177 for the Parliamentary 
Assembly and listed the general principles guiding the approach of CLAHR. First of all 
the member state’s of the COE should be convinced that the recognition, organising and 
guaranteeing the rights of minorities is not conducted to fuel separatist or nationalist 
movements of national minorities. Instead, the aim is to enable them to express 
(peacefully) their identity, by providing an outlet and diminishes the reasons to 
struggles for independence from the given state.83 The cause and effect should not be 
confused together. He argues that the recognition of new rights does not necessarily lead 
to exploitation of the opportunity and move towards independence or for more power 
and influence in a society. The second important principle was not to complicate 
matters, hence the focus on historical European (national) minorities. The Assembly 
leaves out the migrant groups and non-national minorities from the discussion. 
 Third central principle was the preservation or promotion of minority 
rights must not result in harm to other essential principles European democracies are 
based on – the rule of law, equality of rights and duties of all citizens towards the state, 
respect for human rights. The CLAHR, see the rights of minorities as a natural 
                                                
83 Mr Worms: Presentation on the report on the rights of minorities (Doc.6556) in 4.2.1992. 21st sitting of 
the Parliamentary Assembly, Official report on Debates, p. 591. 
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extension of human and citizens rights; hence their definition of the rights of minorities 
not as collective rights per se, but as individual’s rights that are exercised collectively.  
 Recommendation continues to promote the additional protocol to the 
ECHR as the right instrument to solve the minority question. Prior to that there should 
be international consensus on basic principles on minority rights protection that could 
serve for example as admission criteria for the applicant states to the Council of Europe, 
thus becoming part of the hard core of European values. But as pointed out by the same 
rapporteur in Recommendation 1134, the COM have the responsibility to undertake the 
task of achieving synthesis of the texts produced by the Parliamentary Assembly, the 
CSCE, the United Nations and the Venice Commission. These actions would enable the 
Council of Europe to adopt a position on the international scene in answering this 
urgent need. In addition it would respond to the expectations of the changing 
international climate had placed upon the institution.84 
Discussing the essence of minority rights protection 
 Compared to the first Assembly recommendation, the definition of the minority 
question was completed in a more comprehensive manner, but also in a different 
international setting. During the Paris colloquy and debate on the recommendation 1177 
the situation in Yugoslavia had developed to war. The Balkan conflicts represented all 
the expected fears of explosive nationalist movements and clashes between ethnic, 
cultural, religious and linguistics groups of people – territorial majorities and minorities 
– the European institutions had discussed and feared. These developments increased the 
level of urgency also within the Council of Europe. It had to start “to channel those 
movements towards peaceful paths.”85  
The situation in the Balkans is described as difficult, but it is not specially 
pointed out in the debate. The possibilities for minority and nation-state related conflicts 
are seen around the continent, hence the pan-European forum for the discussion and the 
need for intergovernmental institutional decisions. Mr Worms discusses the 
multicultural society – which should especially apply to the integrated Europe because 
the concept is seen as the core essence of European civilisation – where the peaceful 
diversity of different cultures transfers to rich and dynamic society.86 These comment 
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further consolidates the hypothesis of Will Kymlicka and of this research, that during 
the 1990–1995 period of international efforts to protect minority rights the basis for it 
did not lie solely in the fear of Eastern nationalism and conflict but also in the “new” 
way of thinking that multicultural societies of multiple nationalities – minorities and 
majorities – should be achieved, and that international minority rights protection was an 
integral part of this development. 
However, Mr Worms considers the diversity also as the source of the 
worst in Europe. It had often lain at the roots of power conflicts, attempts to achieve 
hegemony and aspirations for territorial conquest throughout the history of Europe. Re-
emergence of diversity after the communist glaciation laid out a setting that created 
possibilities for inter-ethnic hatred and violence. The European institutions task was to 
defuse these possibilities and then guarantee positive diversity on an individual and 
societal level. The reporter continues that the nationalistic way of organising expression 
of diversities was to organise societies into states but the solution of “one people, one 
state” is not feasible in practice.  
 Yet, the nation-state system is dominant in Europe. Thus the concepts of 
minority question are dealt in the context of that system. Minority is then defined as 
they are in a society of people organised conceptually as a nation-state. Similar 
definition is related to the rights of minorities. Complications arise as they are aimed to 
preserve and promote a specific identity, different from the majority’s national identity 
construction.  
 Here, Mr Worms discusses the criteria alas the definition of minority’s 
specific identity. It can be based on ethnic origin, on language, culture, and religion or 
on combination of these. But must it include several of this kind of characteristics; how 
much does the special minority identity have to differ from the majority to gain 
distinctive enough status to need special attention or protection? And must there be a 
shared consciousness of belonging too? Worms ends his reflection of the core of 
defining minority by pointing out the ominous fact that shadowed also the later work of 
the Committee of Ministers organs: the defining process of the minority question, 
relevant concepts and coverage of the rights, is a task with various methodological, 
theoretical and legal difficulties.87  And discussing this in academic, juridical and most 
                                                
87 Ibid. 
 40  
profound manner does nothing to alleviate the reality of neither the problem of 
minorities nor the urgency of the need to find a solution.  
The overall climate within the Parliamentary Assembly and moreover in 
Europe was that the institutions were dealing with the biggest challenge facing the 
European societies at the time. Also, the overall response from those who were dealing 
with the matter more closely (members of the committees that for example participated 
in the defining Paris colloquy and several expert groups) was that the way to tame the 
challenge is to construct a defining legal framework. This solution is surrounded by big 
political speeches on diversity, civilisation, European core, respect for one’s identity; 
stressing the maintenance of peace, stability and democracy.  
In the Assembly debates, some of the politicians succumbed to theatrics 
and to pompous political representation following national or political trajectories – 
especially when they didn’t have de facto political authority and when the actual 
decision-making was happening elsewhere in the institution. Yet, the opinion, no matter 
how coloured or unrealistic, showcase the political and social climate in a European 
institution than opened horizons for minority rights protection – a historical zeitgeist to 
protect minorities – the others of the nation-states.  
The most vocal debaters were the ones close to the minority question. 
Some socialist politicians saw the minority question as an ideological issue that needed 
defence against authorities and dominant actors (majorities). Some politicians identified 
themselves as individuals belonging to a national minority. Others viewed the topic in 
the context of their nation-state’s situation and history, and thus had strong opinions 
how the question should be solved. Some members of the Assembly applied moral or 
ethical reasoning about institutional responsibilities to protect the rights of minorities 
because it belonged to the core of the European values – democracy, peace, rule of law 
and human rights. Close to this is the argument that the protection of minority rights 
promoted diversity, which is seen as an essential characteristic of Europe. Others had an 
international perspective, and tackled the issue through concepts of international law, 
relations and politics – answering the minority question solved burning international 
issue that could have had serious consequences if left unsolved. All in all, the debate on 
rights of minorities in the 21st sitting of the Parliamentary Assembly is long and 
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emotional one, showcasing the difficult nature of the minority question but also the 
turbulent time in Europe.  
The underlined conclusion is that for many members of the Assembly, the 
situations in Central and Eastern Europe indicate latent potential for conflict. This 
potential was stemming, among other things, from unresolved problems of minorities. 
All the new and old nations should be introduced to the “aim of the European 
integration; which is based on the task of finding an institutional framework for unity 
through diversity.”88 At the same time, Western European states are reminded that 
unsolved situations or conflict involving states and minorities should not be forgotten. A 
legally binding, international instrument and its supervisory mechanisms would tame 
the situation in short-term and make the institutional setting for integration better in 
long-term. 
 Minority questions can be found in almost every European state,89 thus 
dealing with it in an all-European manner by creating a convention that would give 
states principles and guidelines but could applied in vast amount of different situations 
is difficult but necessary. Answering the minority question mirrors the core European 
values and the level of democracy, tolerance and pluralism in their societies.  
 There were plenty opinions that were, if not opposing, but questioning the 
solution offered by the CLAHR. One member of the Assembly expressed his worries 
that the general approach of the recommendation would strengthen collective group 
rights at the expense of individual’s rights. This argument leans on the idea that the 
culture and cultural identity of some groups (especially religious) are to be seen as 
reactionary compared to the sovereign state of the 21st century. Thus giving all minority 
groups protection of collective rights had a risk of regression for the societies.  
 Mr Jessel from the United Kingdom criticises the rapporteurs who have 
been closest to the issue of the Parliamentary Assembly members. He says that it is 
problematic that all four are socialist or members of the Labour Parties. However, these 
rapporteurs only represent the CLAHR, which consisted of politicians in the context of 
composition of the Assembly. Also every major political group express their support for 
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the Recommendation 1177. Jessel criticizes the recommendation from other angles as 
well. Most of all he mentions the dangers of ignoring the rights and interests of the 
majority population that could do harm for the “sense of national identity”.90 He 
continues that in many of COE countries there is increasing irritation towards minorities 
and especially towards immigrant minorities. Overprotection of minorities could cause 
more internal problems than it solves. In addition this recommendation fails to make 
proper distinction between immigrants and historical minorities, which makes the 
proposal to look even worse from the majority perspective according to Mr Jessel.  
 Last main source of objection towards the recommendation and its 
solution, was the concept of viewing special protection of minorities as unnecessary. 
The European extensive and traditional protection of human rights was considered to 
cover the rights of minorities. In addition, special minority protection would overlap 
with the human rights paradigm. This argument is however overlooked by the groups 
that actually design the instruments to protect the rights of minorities; the developments 
in some of the European countries and the research on minority situations around 
Europe show that in fact, special attention is needed as the minority identity cannot be 
protected via human rights in societies constructed by the standards of nation-states  
The relationship between human rights and minority rights is something 
that the supporters of the recommendation also acknowledge and point out that more 
detailed analysis is needed so that the protection of minority rights does not interfere 
with traditional human rights. However, the main point of the Assembly is to urge the 
Committee of Ministers to act on the matter, and to use the recommendation as a 
starting point for its preparation work for an instrument. Recommendation 1177 was not 
to be implemented as a perfect solution as such.  
 Despite the interesting debate on the minority question and standard-
setting principles and guidelines the recommendation offered, the Parliamentary 
Assembly’s initiative failed to get any reaction from the Committee of Ministers. “The 
perception by the Parliamentary Assembly that no swift progress was being made by the 
COM along the lines of its recommendations is evidenced by the content of the 
Assembly’s Written Question No. 344”91 in May 1992. It asked why the protection of 
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the rights of minorities was not on the Committee of Ministers agenda. The COM 
replied that it had no intention to include the situation of minorities as a separate item at 
the 90th session of the COM. However, the COM referred the Parliamentary Assembly 
to its Recommendation R (92) 10 on the implementation of the rights of minorities, and 
on the ad hoc terms of reference given to the CDDH of the COM.  
 This reply did not satisfy the Parliamentary Assembly that saw the 
intergovernmental activity towards the minority question as inadequate. Assembly’s 
reaction was frustrated because the developments within the Committee of Ministers did 
not follow its own line of finding the best possible solution. This led to the situation that 
the Parliamentary Assembly commenced to move further from offering guiding 
principles for the COM to create a concise instrument to work on its own draft proposal 
for an additional protocol to the ECHR. This proposal was based on the report on the 
topic prepared by the Committee of Legal Affairs and Human Rights.92 
2.4 The Third Recommendation 
The study of the institutional process indicates that the weight of the work of the 
Parliamentary Assembly diminished when the intergovernmental actors started to focus 
on the minority question. The Assembly’s status as a voice that promoted the need to 
protect minorities in European states is a merit that cannot be argued, but it is 
questionable how much impact did its minority texts de facto have on what was decided 
by the ones holding the institutional power.  
The Assembly’s take on the minority question culminated in early 1993 
with the document that is an interesting addition to the list of solutions on how the 
minority rights should be protected by European institutions. The text is quite far from 
the actual institutional answer, but it reflects on the core concepts of the minority rights 
protection. This work of the Parliamentary Assembly was conducted at a time when its 
intergovernmental counterpart within the Council of Europe had commenced its own 
investigations for a solution to the minority question. 
In February 1993 the Parliamentary Assembly prepared a third proposal 
after the COM was unable to satisfy its needs to protect the rights of minorities as soon 
as possible and in a comprehensive manner after its Recommendations 1134 and 1177. 
This proposal is the most well-know text on the rights of minorities by the 
                                                
92 Parliamentary Assembly Doc. 6742, 19 January 1993.  
 44  
Parliamentary Assembly and also the most progressive work conducted on the matter 
within the Council of Europe and in Europe to that respect. It is known as 
Recommendation 1201 (1993) on an additional protocol on the rights of national 
minorities to the European Convention on Human Rights, and the Assembly adopted it 
on the 1st of February 1992. It continues the narrative of the previous recommendations 
and orders on the rights of minorities in its view of what was the best solution to the 
minority question – this solution can be identified already from the name of the text. 
The Recommendation 1201 is the Parliamentary Assembly’s finale – the grand solution 
for the European minority question. 
 In the recommendation, the Parliamentary Assembly expresses support to 
preliminary actions taken in the Committee of Ministers (see next chapter). However, it 
continued to insist that the COM would adopt an additional protocol on the rights of 
minorities to the ECHR. The Assembly recommends that the COM would be able to 
adopt a draft additional protocol to the ECHR already in Vienna Summit in October 
1993.   
 Recommendation 1201 is an attempt to apply a thorough, developed 
approach dealing with the main conceptual questions relating to minority rights 
protection.  Most of all its results offer a definition on a national minority that deals 
with the concept in a level that no other European institutional organ has been able to 
do. Despite the fact that the definitions and many of the other far-reaching elements of 
the text were never accepted and implemented to the end results the Committee of 
Ministers conducted, they are an important factor to be studied in the process of finding 
a solution to the minority question. Recommendation 1201 models the level and lengths 
the Parliamentary Assembly were willing to go with their answer – thus describing 
unparalleled zeitgeist that opened horizons for extensive minority protection, unique in 
the history of European nation-state system. 
Recommendation 1201 has a rather ambiguous definition of the concept of 
minority.93 This definition of national minority refers to a group of persons in a state 
who: a) reside on the territory of that state and are citizens thereof;94 b) maintain 
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longstanding, firm and lasting ties with that state; c) display distinctive ethnic, cultural, 
religious or linguistic characteristics; d) are sufficiently representative, although smaller 
in number than the rest of the population of that state or of a region of that state; and e) 
are motivated by a concern to preserve together that which constitutes their common 
identity, including their culture, their traditions, their religion or their language.95  
The definition in Recommendation 1201 is criticised in the Parliamentary Assembly 
debate. Some criteria it uses to define what the draft protocol means with “minority” are 
described as unclear: what are long-standing ties and what does sufficient representative 
really mean? Some representatives see the definition problematic in the light of the 
situation between the states and minorities in their own home countries.96 In addition 
the definition is criticised because of what it leaves out: non-historic minorities, 
traditional but not national minorities (such as the Roma), immigrants and migrant 
workers. The general concept of international and institutional protection of minority 
rights is problematic for some representatives. As an example a quote from a Turkish 
representative Mr Kilic: “it is not advisable to pinpoint ethnic groups as minorities and 
(thus) create artificial division within a nation.”97 Usually such notions are continued 
with a comment that individual human rights cover the rights of persons belonging to a 
group with characteristics differing from the national majority of a state society.  
 Otherwise Recommendation 1201 is a developed version of the 
Assembly’s earlier texts but the provisions and articles are not analysed here in detail. 
In general, and in addition to the concepts mentioned above, it introduced a general non-
discrimination clause, and developed the list of minority-specific rights (especially ones 
related to linguistic and educational dimensions). The recommendation also created a 
significant amount of strong negative reactions from nation-states. One example article 
that created such a polemic was draft Article 12 that included a reference to collective 
rights.98 
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2.5 The legacy of the Parliamentary Assembly’s main solution 
Mr Worms from the Committee on Legal Affairs and Human Rights (CLAHR) 
presented the report on minority rights and the draft additional protocol to the Assembly 
in 1st of February 1993. Same institutional body had prepared the previous reports that 
were implemented as Recommendations 1134 and 1177. The presentation of Mr Worms 
opens up with a description of the situation in the Balkans as monstrous. He continues 
that in Central and Eastern Europe are several other areas where such developments are 
possible because unsolved minority situations, thus a solution in law to answer the 
minority question is more urgent than ever.99 
 He rehashes the argument that it is the institutional responsibility of the 
Council of Europe to protect the rights of minorities for the sake of Europe’s stable and 
democratic future. He then points out important debates related to minority rights 
protection. These are large conceptual questions that had come up during the debates on 
previous recommendations on minority rights protection. The objective of Mr Worms 
and CLAHR is to settle the argument against international and institutional protection of 
minorities with responding to these debates. The first one is if recognising minority 
rights is like pouring oil on the flames; stirring up sleeping nationalist movements. 
Worms answers that cause and effect should not be confused, and that the whole 
purpose behind international legal framework is to stabilise the relations between 
minorities and states. If such framework is not completed the risk that minorities would 
secure their identity and existence through conflict is much larger than the other way 
around. 
 Another fundamental question that CLAHR tries to answer was why the 
Council of Europe is the proper institution for constructing protection in Europe, and 
why should it be limited to this continent when the problem is worldwide. Rapporteur 
Worms argues that it is essential to find solutions on a regional level before reaching 
universal agreements that should be conducted by the United Nations. Moreover, the 
COE is best equipped to work on the matter because of its legacy in the field of human 
rights in Europe. This argument underlays the Vienna Summit’s aspirations to make 
statements about the need of achieving concrete results: accepting the Assembly’s draft 
an additional protocol the nation-states would speed up the process for historical 
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recognition of the minority rights. This view is rather progressive and describes how far 
away the pioneers of the Parliamentary Assembly behind the recommendations were 
from the nation-state politics and objectives. The interpretation of the best possible 
solution for the minority question in Europe within the Assembly was coherent from 
Recommendation 1134 and 1177 to 1201 but also unrealistic in the context of what was 
possible regarding European nation-states.  
The third essential political debate the CLAHR report aimed to answer 
was that of finding a satisfying definition. The official report of debates the 
Parliamentary Assembly show that the report by CLAHR did not pass to become an 
official recommendation without critique. Already, as also Thornberry and Martín 
Estébanez point out, the language of the draft protocol is considered to need more 
careful preparation. Such a protocol needs to be examined and produced very 
thoroughly in order to be accepted and legitimate. Moreover the critique is integrated to 
the three big debates mentioned. 
 Mr Worms later concludes the Assembly’s debate on the recommendation. 
First he replies to those who think that the draft protocol does not go far enough with its 
protection that states can always go further if they will. An institutional and 
international convention prepared here needs flexibility (for both more and less 
protection) because of the variety of local situations – an argument that later supports 
the institutional choice of the COM for a separate convention rather than altering the 
ECHR. Worms sees this draft as a minimum threshold; more would lead to the rejection 
of the protection. The truth is that even this was too much to ask from the nation-states.  
 He sums the second source of objection as fear-based: the presumptions 
that new rights could be used for violent and separatist purposes. He answers that the 
very basis of such international legal protection the draft protocol envisages is to replace 
violence with juridical processes and that nothing in the protocol (or in the ECHR) 
supports or justifies violence, separatist actions or terrorism towards states. Lord Kirkill, 
the Chairman of the CLAHR adds that it is an insult to think that a COE text would be a 
trigger for violent action.100  
 Of the many opinions of the representative on the topic, one of Mr Heller 
from Switzerland is especially interesting in the context of what Will Kymlicka claims 
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about the status of minority rights in international institutions and about the relationship 
of the minority rights protection with the international human rights system. Kymlicka 
argues that there was a ideological change in people’s perception on minority rights.101 
This research sees this change as a trigger for the whole institutional process of the 
Council of Europe. After this change, the minority rights were not seen as a negation or 
as a threat to the human rights paradigm. This change is part of his explanation on why 
the new horizons opened for minority rights protection in European institutions in the 
early 1990s, and this research aims to prove this hypothesis through observing this 
particular institution – the Council of Europe.  
 Heller’s argument supports Kymlicka’s hypothesis (it can be traced 
already in earlier Assembly debates) that people started to see the minority rights in a 
different light. Heller claims that the concept of nationhood and the idea that a nation-
state can only function with a homogenous population, are violations of the basic 
principles of human rights that require a conception of the state to permit multiple 
cultures to live side by side.102 He adds that nationalism attacks the values the COE is 
trying to preserve. Because of the problematic relationship between nation-states and 
minorities, the minority rights as human rights, can only be sufficiently guaranteed in an 
international and supranational level, hence the status of the COE. 
 In general the climate in the Parliamentary Assembly is once again, rather 
supportive towards the solution that the recommendation offers to the minority 
question. Also, the upcoming Vienna Summit is greatly anticipated – the general 
opinion is that finally, the heads of states and governments are going to take a stand on 
minority rights. Furthermore the draft additional protocol included in the 
recommendation is expected to work as a basis for the Committee of Ministers to turn 
these political commitments made in Vienna to a legally binding European instrument.  
The Parliamentary Assembly considered its Recommendation 1201 as a 
definitive solution to the minority question, and the official report of the Assembly’s 
debates in its sittings in February 1993 showcases its pride over what it had 
accomplished. However, Recommendation 1201 and the draft protocol were rejected by 
the Vienna Summit later the same year. Hans-Joachim Heinze assesses that this 
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happened because the nation-states in general resisted the codification of minority rights 
in the European context, when the general concept and nature of minority protection 
remained vague.103  
The concept of minority rights and their protection were seen as 
contradictory to some of the core values of nationalism and the nation-state system, 
such as state sovereignty and the principle of self-determination. Also the protection of 
minority rights was an unknown territory; no one really knew how the nation-state 
system and the minorities to that respect would react to the extended protection of 
minority rights. Another reason for this resistance lied in the doubt that an international 
institution should offer tight standards and definitions to a question that was related to 
mainly national situations that varied greatly among states – dealing with minorities had 
been an issue the nation-states dealt by themselves and they were not ready to jump 
across the spectrum and let European institutional system tell them what to do. 
Despite that the recommendation took the institutional approach of the 
Assembly to a new level and broke ground for international standards on the matter, the 
document was received with apprehension by the European nation-states. As 
mentioned, they rejected the draft proposal included to the recommendation. Thornberry 
and Martin Estébanez argue that the negative attitude of the states towards 
Recommendation 1201 could have been decreased with a more careful wording and 
choice of content.104 Despite the rejection in Vienna, Recommendation 1201 has 
maintained its status as a reference point in the work of the Parliamentary Assembly in 
minority rights issues.105  It had also some influence to the work of the COM-related 
expert committees that worked to find an intergovernmental minority solution before 
and after the Vienna Summit. 
 
                                                
103 Weller (ed) 2006, p. 80.  
104 Thorberry & Martin Estébanez 2004, p. 403 
105 For example in 2001 the Parliamentary Assembly wrote an opinion on the rights of minorities (Doc. 
8943) that states that the Assembly is ”anxious to preserve the value of Recommendation 1201 as a 
reference text”, p. 173. In addition, Recommendation 1201 has become one of the key instruments of 
candidate requirements the states have to fulfil in order to be accepted to the Council of Europe. 
(Thornberry & Martin Estébanez 2004, p. 404.) 
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Chapter 3: The Committee of Ministers and the minority question 
This chapter pays special attention to the expert group that prepared the institutional 
solutions before the Vienna Summit in 1993 – DH-MIN. The actions of the Committee 
of Ministers after the Vienna Summit continued the work of the DH-MIN, and finalised 
the institutional policy process to the minority question. The de facto policy-making 
process started in October 1992 when the ad hoc terms of reference to the CDDH to 
discuss the minority question were given. However, the work of the Venice 
Commission even prior to that indicated an awareness of the need to act on the matter 
within the intergovernmental actor of the institution. The minority activities before 
Vienna indicate that the Committee of Ministers acknowledged the minority question 
just before instability and wars in Europe changed the nature of the decision-making 
and discussion, and further elevated the level of urgency of the institutional process. 
Hence the research hypothesis that the COM (and national leaders) was willing to solve 
the question also because of other than conflict preventing reasons. 
In the study of opinions and arguments on the minority rights protection in 
the institutional process of solving the minority question, this research aims to 
understand and to find possible reasoning behind them. As the earlier chapters show, the 
details of this can be very roughly divided into fears of war and nationalism and to the 
need to reach equality of society’s social groups. The earlier is emphasised by the 
institutions and national politics but I argue that other aspects matter as well, especially 
in the pre-Vienna context. Thus the horizons of minority rights protection did not exists 
only because the negativities the changes in early 1990s Europe brought to the continent 
but also because it raised different perspectives on nation-states core nature, state 
sovereignty and objectives to reach liberal multiculturalism and universal moral values 
in European societies. 
3.1 The intergovernmental mandate to solve the minority question 
Intergovernmental cooperation to address the minority question and to commence the 
process of searching for appropriate minority protection standards and mechanisms on 
an expert level started on May 21st 1992, when the COM gave the CDDH a mandate “to 
study the possibility of formulating specific legal standards relating to the protection of 
national minorities in the spirit of the ECHR.” 106 This was followed with a decision that 
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guided the CDDH “to propose specific legal standards relating to the protection of 
national minorities.” The CDDH established the Committee of Experts on issues 
relating to the Protection of National Minorities (DH-MIN). 
 The group’s raison d’être was to prepare the CDDH/COM to answer to 
the challenge of solving the minority question that the Parliamentary Assembly and the 
CSCE had established a few years earlier. In other words, it prepared the institutional 
adaptation to the ideological change of the horizons for minority rights protection. The 
work of the DH-MIN was preparatory for the Vienna Summit and the strict deadline 
and terms of reference must be noted in the analysis.107 When studying the brief period 
of activity of the DH-MIN the focus is given to the list of working documents the 
committee of experts founded its work on, the rules and possible limits from the 
CDDH/COM and the main objectives that were given to it. The DH-MIN did not have 
the option to start from a clean slate and it had to keep in mind the earlier work of the 
international institutions on the matter.108 Secondly, the terms of reference of the DH-
MIN guides it simply to study the possibility of legal standards. Moreover it was to 
draw a list of rights and freedoms that are seen as essential and to determine the nature 
of the legal instrument.109 
The research examines the work of the DH-MIN based on its official 
publications and on the reports of Eero J. Aarnio who represented the Finnish 
government via the Ministry of Justice, in the expert committee. This study examines 
the opinions of the expert at the committee meeting, its climate and discussions; when 
were the views unanimous, and in which way did the standpoints differ and what kind 
of arguments and reasoning was used; what kind of choices were made and how was the 
work conducted and consensus reached? Additionally the relationship of the work of 
this expert committee and its opinions with other documents is observed. It is important 
to notice the possible influences that affected the DH-MIN’s work – in order to see the 
basis of some ideas or opinions.  
The Committee was invited to “examine the technical and legal feasibility 
of elaborating specific legal standards relating to the protection of national minorities 
                                                
107 The work of the DH-MIN was the basis for the report of the CDDH to the COM in the 8 September 
1993 before the Vienna Summit in October. 
108 List of these document can be found in DH-MIN (92) 3 rev., Comparative list of Minority Rights 
Adopted or Proposed within the UNO, the CSCE, and the COE, Strasbourg 12 January 1993. 
109 DH-MIN (92) 7, appendix III, p. 21. 
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and not the political acceptability of these norms.”110 The chairman of the committee, 
Philippe Boillat acknowledged that the political aspects of the issue constituted the 
backdrop for the debate. The committee was urged to do its work in the spirit of ECHR 
and to take into account the work of the CSCE, the UN and the COE and to examine 
whether the rights formulated where covered by the texts of the institutions mentioned. 
The conventional and practical foundation was moreover to be taken from the draft 
European Convention for the protection of minorities drawn up by the Venice 
Commission, the Austrian proposal for an additional protocol to the ECHR and other 
proposals for legal solution on the matter.111According to Mr Aarnio, the working group 
of the DH-MIN mainly used the CSCE’s Copenhagen declaration and its articles 30 to 
39, the relevant and recent UN declarations and the Parliamentary Assembly 
Recommendation 1134 (1990) as a theoretical, ideological and juridical basis for their 
work. The last task of the DH-MIN was to determine the nature of the legal instruments 
in which the rights could be included.112  
 To study the work of the experts one has to acknowledge the time (and its 
special characteristics) when it conducted its work, and the nature of the documents 
conducted by other institutional actors. The pre-Vienna context of, for example, both 
the Assembly Recommendation 1134 and the CSCE Copenhagen declaration was to 
create a response for the need to address the minority question ideologically but also as 
soon as possible since the possibilities for conflict and war within the continent were 
seen as more probable by members of the institutions that prepared the proposals. 
However these recommendations and declarations were done without any de facto 
political weight and can be treated as expressions of concern but neither as political nor 
legal commitments. Moreover, the work of the DH-MIN and other similar actors were 
conducted in the climate of lesser political pressure when compared to the post-Vienna 
context. The minority standards discussed and created during the time period of 1990-
October 1993 derived thus from a climate where legal and social concerns on minority 
rights weighted more than they did after the Vienna Summit’s high-level political 
commitment.  
                                                
110 DH-MIN (92) 7, p. 2. 
111 DH-MIN (92) 1, terms of reference 
112 CDDH (92) 33 item 6. 
 53  
The changing political setting of the continent pushed different European 
institutions to act as the number of nation states in the region with distinctive minority-
majority related problems was growing. The creation of a clear legal and political frame 
for minority protection was needed to avoid or to minimize possible conflicts between 
European states. The documents that worked as a basis for the DH-MIN were conducted 
in a context that aimed to avoid conflict but with the ideological take that all 
nationalities, be it a minority or a majority, should be universally equal.113 But after the 
Vienna Summit for which the DH-MIN prepared its results, the climate where expert 
groups and other actors relevant to the matter worked, changed and there was more 
pressure to find a political consensus than a universal and definitive legally 
(constitutionally) applicable but socially acceptable solution.  
Every member state of the COE was entitled to appoint an expert to the 
committee, who was preferably specialized and qualified in the of human rights and the 
protection of national minorities.114 In addition the Venice Commission was invited to 
be represented at the DH-MIN.115 Eero J. Aarnio was appointed as chair of the DH-MIN 
working group that was set to “draw up a list of the rights and freedoms concerning the 
protection of national minorities and… formulate these rights and freedoms in the light 
of the terms of reference assigned to the DH-MIN…and the discussion held at the first 
meeting of the DH-MIN.”116  
Although the members of the committee were experts of professional and 
academic prestige the independency of the DH-MIN must be contested since it worked 
under the mandate of the CDDH, a sub-committee of the Committee of Ministers. The 
work of the DH-MIN is hence observed in a manner that acknowledges its terms of 
reference as a limiting factor, pressuring it to find a legal solution that is politically 
possible and not necessarily the most credible in its jurisprudence or universally equal. 
In addition, the fact that it uses documents and declarations by other institutional bodies, 
as a basis for its own debate makes the work of the committee more dependent on 
choices and decisions, hence opinions on the matter, of others. The individuals, who 
worked in the DH-MIN, had their own perceptions on the minority question based on 
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legal, ethical, political and social opinions. In addition everyone had their own home 
country that had appointed them and might have political and nationalistic perspectives 
on minority rights that affected the person’s decision-making. This can be noticed 
especially in the participation of French representatives both in DH-MIN and later in 
CAHMIN. Thirdly, as we established, the work was not prepared from the scratch but 
was based on papers that were conducted by several other individuals with their 
opinions affected by multiple sources.  
In conclusion the work of the expert committee was not independent or 
completely technocratic but dependent on the objectives of the COM, individual and 
personal opinions, national opinions and opinions of other expert committees and 
working groups that had produced the documents it used. Thus the work of the DH-
MIN is not observed as neutral and objective, but as a work that aims to fulfil a political 
agenda as well as a legal and social need; a need that is pointed out for it by another 
institution whom it works for. Also the national interests of participant countries 
affected the work of the experts, as the reports of Mr Aarnio showcase. Despite the 
problems with its legitimacy and mandate, this research views the expert committee as 
an arena where opinions and arguments on minority rights protection were discussed 
and compared and thus gives an important view on how the minority question was 
treated and observed in a setting where solving the minority question was seen as 
central for the future of Europe. These opinions are treated in the context that they come 
from individuals that are experts on minority rights protection but keeping in mind the 
political agenda and the mandate given by the Committee of Ministers.117 
The first expert actions 
The first meeting of the DH-MIN 23rd – 27th November 1992 was initiative and dialogic 
in viewing different possibilities while formulating legal standards regarding minority 
protection. It is described as a broad-ranging exchange of views in the meeting report 
(DH-MIN (92) 7). However, no significant steps were taken and a lot was left to the 
hand of the working group on minority issues regarding the development of the work of 
this Committee. In the meeting report the DH-MIN states that there were three 
alternative solutions for possible legal instrument and they were to be examined as 
equals: an additional protocol to the ECHR, a specific convention or a new framework 
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convention. The latter was described, as the most flexible of the options,118 and it would 
fulfil the national interests of the states, because it would allow them to accommodate 
the convention to different national situations.  
The report states that the experts did not agree on almost anything 
unanimously but it does not elaborate exactly how many supported a certain view nor 
does it open up the reasoning behind the support or the objection of these opinions. The 
report tells that some of the experts felt, considered or viewed the issue of minority 
protection differently than others but it does not reveal who and why. This style or 
reporting is consistent in the DH-MIN and CAHMIN meeting reports. However, the 
travel reports of Eero J. Aarnio and Arto Kosonen elaborate the atmosphere of some of 
the committee meetings making the closer study of the decision-making process and the 
debate on the minority question possible.    
 In this preliminary discussion of possibilities of formulating specific legal 
standards on minority protection, four important aspects can be recognised. First, a large 
majority of the experts “agree that the role of the Council of Europe should be to 
attempt to build further by elaborating binding norms for the protection of national 
minorities.”119 In other words the step from preliminary debate and ideas to politically 
and legally binding norms, had to be taken. This situation needed a strong role and 
standard-setting actions from international institutions. At this time and place it was the 
Council of Europe that was the institution to clinch this status. The first steps were not 
to come from individual nation-states, but from a collective announcement that had to 
mean something.  
 The second essential discovery is that there were “differing views…on 
how to achieve this aim”120; whether to concentrate on the development of new 
standards on the principle of non-discrimination or to focus on rights of individuals 
belonging to national minorities only, excluding collective rights. The report adds that 
some expert felt that “by limiting oneself to the enlargement of the notion of non-
discrimination, only a formal equality could be achieved”, thus to gain equality in 
reality the state needs to take positive measures to “ensure the protection of minorities”. 
The third aspect in the expert discussion was the debate on how to determine the nature 
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of the suitable legal instrument. A number of experts preferred an additional protocol to 
the ECHR thus following the interpretation of the Parliamentary Assembly; where as 
some others felt separate framework convention would allow greater flexibility given 
the variety of situations in the European context following the line of thinking of the 
Venice Commission.  
The fourth aspect is that the committee opted out not to define national 
minorities at this stage of the process. The rights and freedoms were to be discussed 
first and possible criteria or elements for a possible definition may emerge more clearly 
during this debate.121 This was probably a wise choice as the differences in national 
opinions and interest were here the most radical and controversial. The DH-MIN 
acknowledges that it and its working group had roughly one year to complete its task, 
and the matter of defining minority was not one of its main tasks and could paralyze the 
committees work. In addition, the DH-MIN did not exist to create a Convention or even 
to draft one but to prepare the COM if legal standards for minority rights protection 
were even possible.  
 During the DH-MIN meeting Mr Matscher from the Venice Commission 
introduced their draft. It was not included in the list of official working papers of the 
DH-MIN, but had some influence on its preparatory work as a fellow COM-mandated 
instrument within similar setting and in the pre-Vienna climate conducted it. He 
explained that the Commission had “opted for a special Convention…rather than an 
additional protocol to the ECHR, because the protection of minorities went beyond the 
protection of fundamental [human] rights.”122 In this context, going beyond means that 
regarding minority rights some additional aspects were needed in the protection: 
inclusion of some collective rights alongside individual rights, the exercise of positive 
measures by the State and inclusion of effective supervisory machinery modelled for 
minority rights. Mr Matshcer also pointed out the definition of minorities the Venice 
Commission had agreed upon. Also the Austrian proposal for an additional protocol to 
the ECHR123 was introduced to the committee. It is the only notable proposition to solve 
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the minority question coming from a European nation-state and not an international 
institution.124  
 The DH-MIN proceeded to draw up an inventory of rights identified in 
document DH-MIN (92) 3 rev. Its working party was to view further these rights in 
order to formulate specific legal standards for the protection of minorities. The 
committee decided that the working group should do its work bearing in mind all the 
possible approaches: an additional protocol to the ECHR, Framework Convention or a 
separate convention. The working group was not yet to give primary focus to one of 
these options.125 Furthermore, it was agreed that the working group’s tasks was to 
identify: “1) individual rights and freedoms of persons belonging to national minorities, 
2) individual rights and freedoms which could also exercised [sic] jointly, 3) collective 
rights and freedoms which could be exercised by national minorities and 4) positive 
measures to be taken by the state”.126  
The committee then considered principles and specific rights for the first 
task it had assigned to its working group: to identify individual rights and freedoms or 
persons belonging to national minorities. This discussion was vague and mostly 
instructive for the working group who was to observe the principles and possible rights 
in more detail. The most problematic issues and specific rights were pinpointed for the 
working group to focus on. The first meeting of the working group was held in January 
25th–27th, 1993 in Strasbourg. Finland’s Aarnio led the session and experts from 
Austria, Germany, Italy, Norway, Poland, Spain and England were chosen to the group. 
In addition, France participated in the meeting uninvited, but the others allowed it to 
observe. Mr Aarnio describes that in practice the active participation of France – that 
they were not able to reject – slowed down the work pace of the group. However French 
attendance should be seen as a positive occurrence, according to Mr Aarnio. 
His report describes the working group focusing on listing the rights: 
identifying their nature and comparing different instrumental options. In the drafting 
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they used the terms of reference and the preliminary debate in the DH-MIN’s first 
meeting as a starting point. The working group operated in the spirit of the human rights 
convention, hence focusing on individual rights.127 As its terms of reference instructed, 
the group drafted the norms to be included either only to the additional protocol or to 
framework/specific convention or to both approaches. Thus both lines of interpretation 
(E and F) for the best possible solution to the minority question were considered as 
equal in the preliminary stage of the experts solution-seeking process.  
In its first meeting, the working group drafted ten articles for the next DH-
MIN meeting but Mr Aarnio describes them as preliminary, and in need of sharpening 
and harmonising the terminology, thus not yet acceptable for the legislation of Finland 
(or any other countries).128 A dominant feeling among the experts was that their tasks 
would be a lot easier if the DH-MIN committee would define the instructions on which 
approach should be chosen for the normative basis of the rights. According to Mr 
Aarnio’s report, the work of the group was close. The experts from Norway, Germany, 
Austria and England were the most active ones. The latter of them was the most critical, 
and Germany’s approach was “surprisingly constructive”. He notes that Professor 
Bartole (who was Italy’s representative) was juridical-technical and reserved, thus 
hindering the work the most.  
 The variety of difficult issues in minority rights protection is vast, 
therefore the expert group had to aim to find the most essential factors and the most 
central rights; the core of the minority rights protection. It had no time to agree on every 
little detail and fine-tune all the nuances. But the core, the rights that define what the 
protection of minorities really means, was impossible to agree upon. The DH-MIN or in 
fact none of the institutional bodies in their final solutions, agreements or conventions 
were able to define universal minority rights that transnational cooperation of European 
nation-states would have accepted before or after the Vienna declaration of political 
will. In effect, this statement is valid today. At this point of the analysis, we stumble 
upon the great paradox of minority rights protection: neither the content nor the holder 
of the minority rights has been defined in international agreements. When it comes to 
the preparatory work, the expert groups did not have the time nor a real possibility to do 
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concise work; the minority question was to be solved but fast and without interfering 
with the sovereignty of nation-states and the division of power within the states.   
The second meeting of the DH-MIN took place in Strasbourg in March 
1993.. The terms of reference of the CDDH and DH-MIN had changed on the 9th of 
March 1993 by a decision of the Committee of Ministers. Firstly, the already rigid 
deadline had been accelerated by three months and now the committee had to complete 
its work by 10th of September 1993. Secondly, the DH-MIN was expected to propose 
specific legal standards and no longer just examine the feasibility of such standards. 
Finally, the Parliamentary Assembly Recommendation 1201 (1993) had been added to 
the drafts, which the committee was to take into account.129 This recommendation is 
introduced in the previous chapter, and is considered as the most radical and extensive 
document proposal that the institution suggested for minority rights protection. 
 Eero J. Aarnio writes that the meeting used the report of the DH-MIN 
working group as a basis.130 For some parts, the Committee was happy with the draft 
articles, but in most cases the working group got additional instructions to draft the 
norms further. The working group had hoped for specifications on the instrumental 
choice it was supposed to make, but the DH-MIN pointed out that its mandate did not 
reach that far. The working group had to continue to draft the articles while 
acknowledging all three possible instruments. However, to ease the workload in an 
ever-stricter deadline, collective rights were left out of the scope of the DH-MIN.  
At this point, the Vienna Summit was near and the COM wanted to focus 
on being prepared for it. This transferred to additional pressure on the experts – the new, 
earlier deadline. The Committee of Ministers needed the institutional bodies working 
under its mandate to complete a satisfactory but not a concise report before the Summit. 
The work of the DH-MIN was not to find a definitive, universal and lasting solution to 
the minority question but to prepare the COE’s intergovernmental institution for a 
political statement. The experts were to follow organisational structures that directed 
DH-MIN to complete its work on a later date.    
 Mr Aarnio points out that their group had left open the question of which 
standard-setting approach should be taken and that it looked for more precise 
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indications on this point from the second meeting of the committee. This decision was a 
significant one to make, but according to the terms of reference of the DH-MIN, a 
consideration on suitable instrument was merely a secondary task.131 Naturally it was 
important to know the nature of the instrument where these standards would be 
represented. In addition, the content would differ between the possible instruments,132 
but the core essence of these rights, the universal minority rights, should have been the 
same no matter what the instrument was.  
DH-MIN and its working group focused on developing the legal standards 
but perhaps with too much emphasis on how the final results would differ from the 
perspective of the possible instruments. The choice of the instrument was a politically 
loaded decision that the expert groups such as DH-MIN were not designed or authorized 
to decide. Involvement with this discussion on possible problems with the instrument 
options indicates the nation-state perspectives of the committee members: in both legal 
(what kind of rights would fit the national constitutions) and political context (what kind 
of rights would fit the national views on minorities; and local minority and majority 
dynamics). 
 The committee continued to examine the formulation of specific legal 
standards first by looking at the list of rights and freedoms.133 Later it would identify 
together the contents of these rights and freedoms, the possible need for the adoption of 
positive measures to secure them, determination of the legal instruments in which they 
might be incorporated and their formulation because of the interdependence of these 
elements. The committee analyses the rights proposed by its working group especially 
in the context of how it would be formulated whether it was to be included in a specific 
(framework) convention or as an additional protocol to the ECHR. Related to the latter 
option, many experts wanted to acknowledge its specific nature and therefore these 
additions were not to interfere with the previous ones, so that the signatory countries 
would accept the altered Convention.  
                                                
131 When discussing the terms of reference of the DH-MIN, the Bureau of the CDDH noted: “…the new 
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 The study of DH-MIN indicates that the expert group focused on the 
comparison between possible instruments. Hence the experts analyse the possible 
differences between choices and the effects they would make to the composition of 
rights. The most significant conclusion from the DH-MIN discussions is that what it 
lacked or failed to look into: the non-existence of a definition on minority.134 This 
defect is most apparent when the expert group analyses the principle of non-
discrimination, right to exist or the protection of the identity of minorities.135 Another 
notable problem area for the DH-MIN is the question of collective rights. The experts 
could not agree on the definition of this concept either. The latter problem was tied to 
the definition of national minorities, and the difficult task was passed on to the 
committees’ working group. If it would fail to define these concepts, it should be 
indicated in the end results why it felt unable to pursue them. The committee concludes: 
“with a view to possible study of the concept of collective rights, the Committee would 
like to have more detailed terms of reference. The study of individual rights and 
freedoms which might be exercised jointly should, however, be continued.”136 Despite 
this demand for guidelines, the CDDH/the Committee of Ministers did not have time or 
will to do so. Moreover the issue of collective rights, and the issue of minority 
definition, remained as unsolved (and would remain as so to this day).    
3.2 The Experts completing its task before the Vienna Summit  
Eero J. Aarnio reports from the second and the last meeting of the DH-MIN working 
group (DH-MIN-GT) in April 1993 where the group was instructed to propose a draft of 
a final activity report for the CDDH and to elaborate draft articles on the rights listed in 
terms of the instruments indicated in the DH-MIN 3 rev. This was a draft that would be 
later presented for the Committee of Ministers before the Vienna Summit of heads of 
states and governments.137 The group consisted of representatives from Finland 
(Aarnio), Spain, Italy, Great Britain, Austria, Norway, Poland, Germany and Hungary. 
Also as an uninvited guest, a representative from France, Mr Picard, participated the 
meeting. As in the first meeting, the national views of France objected the idea of 
minority rights in principle and it has refused to ratify any of the legal standards on their 
protection and has expressed its views to the concept loudly throughout the process. 
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 As results of the process of proposing specific legal standards for the 
protection of minorities, the working group presented forty draft norms in three baskets: 
additional protocol, special convention and framework convention. According to his 
travel report for the Finnish Ministry of Foreign Affairs, Mr Aarnio describes the 
discussion in the meeting as constructive and vivid. Mr Picard was “surprisingly 
cooperative, although we got to hear the old prejudices138 yet again.”139 Aarnio praises 
the work efforts for compromises of Austria as well as Germany, Hungary and Italy, 
and mentions his own input as the chairman for the process.  
 Aarnio then reports on the procedures following the last working group 
meeting: in its last meeting in July 1993, the DH-MIN is to discuss the working group’s 
proposals for legal norms and prepare its end report to the CDDH. After this the matter 
will be analysed within the CDDH, which then presents the matter to the Committee of 
Ministers. Finally, in the October Summit, COE plans, in some level to take a stand on 
minority rights protection.140 Aarnio notes that the CDDH has a possibility to specify 
the mandate of the DH-MIN, and the latter has hoped for guidance on if it could focus 
on those legal norms that could be applied to the additional protocol only, in order to 
reduce the work amount. The DH-MIN working group also hoped for more preparation 
time (until the end of August 1993) so that it could complete its (extended) tasks. The 
bureau of the CDDH discussed these propositions but denied them, as it was more 
important to brief the Committee of Ministers before the oration in the Vienna Summit 
of heads of states and governments than to properly finish the work of solving the 
minority question. Thus the DH-MIN wasn’t able to finish its task owing to a lack of 
time and parts of the final activity report were reproduced from the preliminary draft 
prepared in the last meeting of its working group.141  
Summary of the work of the first expert group 
The DH-MIN final activity report to the Steering Committee for Human Rights was 
prepared by the Chairman Mr Boillat, in cooperation with the Secretariat, on the basis 
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solution of the other participants. 
139 Aarnio: Travel report, 1.5.1993. 
140 Ibid.  
141 DH-MIN report to the CDDH, DH-MIN (93) 4.  
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of written observations and amendments proposed by the experts.142 The report was 
submitted to the CDDH for consideration and adoption at its extraordinary meeting in 
6th to 8th of September 1993. It invites the Committee of Ministers to 1) take note of the 
report and 2) give precise instructions on the future direction of the work concerning the 
protection of national minorities.  
 Mr Boillat declares that he DH-MIN embarked on the formulation of 
specific legal standards for minority protection form a “strictly technical and legal 
standpoint.”143 However, despite that the final report notes that the expert did not 
express political views and acceptability of the legal norms proposed, “The political 
aspects of the protection…naturally formed a backcloth to their discussion”. In the 
analysis of the meeting reports and the travel reports of Mr. Aarnio, the experts are 
continuously mentioned to consider the national political acceptability and 
constitutional suitability of specific rights and in some cases of minority rights in 
general. The sources do not identify whom, but the experts are mentioned to “feel”, 
“express”, “consider” and “view” general aspects of the matter or specific rights in ways 
that differ from each other. Unanimity is hardly reached and most of all the issues, such 
as minority definition or the concept of collective rights that are the most controversial 
are left unsolved or more importantly – untouched. 
 One significant achievement of the DH-MIN, in the context of what was 
included in the Vienna Summit declaration, was the recognition that the protection of 
the rights or persons belonging to national minorities was a key component of 
international human rights protection. However, the report continues that a solution to 
the minority question “should not be confined to the human rights sphere or to standard-
setting but should be based on an overall approach made up of different but 
complementary elements144.”145 Here, the DH-MIN, takes a step away from the 
additional protocol to the ECHR which is a human rights standard par excellence and 
opts for a more open convention; flexible for specific (national) situations.  It also 
highlights the importance of balance between the legitimate interests and expectations 
of minority groups and the majority of the population on a basis of respect for sovereign 
                                                
142 DH-MIN (93) 4, p. 1.  
143 DH-MIN (93) 4, p. 5. 
144 Such as a machinery for the peaceful solution of problems, confidence-building measures, the 
promotion of bilateral and multilateral agreements 
145 DH-MIN (93) 4, p. 5. 
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equality, territorial integrity and political independence, hence acknowledging major 
fears of national and political perspectives of those who had a more reluctant viewpoint 
on minority rights protection to begin with.  
 From the perspective of this research, the DH-MIN contributed to the 
process of solving the minority question in a more significant way than the participants 
perhaps could think of. It established a firm basis for the post-Vienna work and analysis 
of the CAHMIN that later would become the end results of FCNM. Especially the list of 
rights and freedoms concerning the protection of national minorities and the respective 
explanatory reports became a valuable document for CAHMIN. The list constitutes of 
twenty rights and freedoms, obligations for states and other legal principles concerning 
the protection of national minorities.146 Among the rights listed, the DH-MIN identified 
the following: individual rights and freedoms, individual rights and freedoms which 
may also be exercised jointly, collective rights and freedoms which could be exercised 
by national minorities and positive measures to be taken by the states.147 It should be 
pointed out that some of the rights are of both individual and collective nature and that, 
the positive measures are those implemented by states to give effect to the rights 
considered. The CAHMIN would follow the lines of DH-MIN,148 leaving however 
actors such as the Parliamentary Assembly disappointed for the developments and 
choices made within the intergovernmental structures of the Council of Europe. 
The choice of the form of the legal instrument in which the rights listed in 
the Appendix III of the final report might be incorporated was a source of great amount 
of debate within the DH-MIN. According to the report, several experts expressed a 
preference for an additional protocol for the ECHR, which was also the choice of the 
Parliamentary Assembly. The other options were a special convention that would permit 
greater flexibility and would therefore be more suited to the wide variety of minority 
situations, and a framework convention. The Venice Commission had opted out for a 
special convention, and it was preferable from the point of view of most of the nation-
states. The expert committee examined the advantages and disadvantages of these three 
legal instruments. The close connection between the choice of instrument and the 
                                                
146 DH-MIN (93) 4, Appendix III.  
147 DH-MIN (93) 4, p. 8. 
148 To a great extent, the expert group CAHMIN constitutes of same experts working with the DH-MIN. 
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definition of national minorities and the content of the instrument envisaged was 
recognised.  
 The DH-MIN sees that the obvious advantage of an additional protocol to 
the ECHR is that the “application of the rights recognised in it would be subject to the 
Convention’s judicial control machinery thus guaranteeing the implementation of the 
protocol and a uniform understanding of the rights by all State parties to it.”149Thus 
there would be no need to create a new operating body that would in some cases 
compete with the existing ones. In relation to this, only rights that could be enforced by 
the courts could be included in a protocol and this would to a great extent limit the 
number of possible rights. The main disadvantage of a protocol to the ECHR according 
to the DH-MIN was that it is a closed instrument. Hence the scope would necessarily be 
restricted to Council of Europe member States.150 Another disadvantage would be that 
the protocol is very unsuitable for the inclusion of collective rights or positive 
measures.151 
 Besides its flexibility for specific minority-majority situations and 
respecting the state sovereignty and right for self-determination, a significant advantage 
for the special convention is that it would be open for signature by States not members 
of the Council of Europe. However, the DH-MIN lists the need to create new control 
machinery (judicial or non-judicial) as a major disadvantage. It might also clash with 
existing supervisory organs such as the one of the ECHR – the European Court of 
Human Rights.152  
 The third option that the DH-MIN considered for a legal instrument was a 
framework convention. It would include a number of programme-type provisions, which 
created no personal rights for individuals and whose implementation would be left to 
the States concerned in terms of their internal legislation. These provisions would 
merely set certain objectives for States regarding the protection of national minorities. 
Thus the states would have a wide measure of discretion and they would be enabled to 
take their own particular circumstances into account. The Framework Convention 
                                                
149 DH-MIN (93) 4, p. 9.  
150 A number that was about to increase significantly as several countries of Cnetral and Eastern Europe 
were about to become members of the COE. In the meantime, these countries could apply the protocol “in 
advance”. 
151 DH-MIN (93) 4, p 9. 
152 DH-MIN (93) 4, p 9. 
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would include models of bilateral agreements concerning the protection of national 
minorities with a possible political and technical support of the COE members. It would 
also, be open for non-COE countries. The experts see the disadvantage of such an 
instrument in the difficulty of supervising its application. The treatment of national 
minorities might be considerably in disparity, as the bilateral agreements between states 
and the implementation would create wide differences.153  
 On the approach the DH-MIN had adopted, it determined the nature of the 
legal instrument(s) in which most of these rights could be incorporated. The experts 
noted that the choice was closely linked to the wording and exact content of the right 
concerned. In many cases the Committee felt that, with their wording, most of the rights 
could be incorporated in all of the three options. As far as an additional protocol was 
concerned, the DH-MIN selected only those rights it felt to be justifiable to be added to 
those already covered by the ECHR and its protocols.154 The rights selected to the 
protocol and those that the ECHR already covers should, however, be included in a 
special convention/framework convention.  
The major shortcoming of the work of the DH-MIN is that it did not finish 
its work on time. The final report to the CDDH misses several important provisions that 
should be treated as core parts of any minority rights instrument. DH-MIN’s final 
proposal is far from complete and thus forth, the work of the DH-MIN has not the same 
weight as other expert groups that worked to solve the minority question. Yet it should 
not be ignored because the completed portion, which is studied in this chapter, includes 
interesting debates and opinions on several essential elements of the minority rights 
issue and it showcases arguments, possible solutions and conceptual controversies on 
important and problematic areas of the discourse of minority rights protection. In 
addition the work of the DH-MIN can be seen as a basis for the later work of the 
CAHMIN, and a part of the development of the minority rights protection within the 
structures of the Committee of Ministers. Additionally it sets up the COM for the 
Vienna Summit that is considered as a turning point for a more notable push for finding 
a solution for the minority question. 
                                                
153 DH-MIN (93) 4, p. 9–10.  
154 The rights that the ECHR already covers are: 9 freedom of association (Art. 11 in ECHR), 10 
information freedoms (Art. 10 in ECHR), 11 freedom of religion (Art. 9 in ECHR, 14 freedom of 
movement (Protocol 4, Art. 2 in ECHR), 18 right to an effective remedy (Art. 13 in ECHR).  
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 In its final report, the DH-MIN acknowledges the shortcomings of its 
work and includes a list of provisions concerning national minorities formulated by the 
DH-MIN working group.155 The committee itself had only a brief opportunity to 
examine only some of them and it was unable to add these to the actual list of rights and 
freedoms. The report states that under no circumstances should they be considered to be 
the subject of consensus. The texts of the working group are added to the report to 
showcase that the DH-MIN would have possibly added these provisions had it enough 
time to draft them properly.  
The travel reports of Mr Aarnio indicate the great deal of hurry and 
confusion over what was supposed to be the emphasis of the DH-MIN’s work. Its brief 
period of existence was interrupted by the Vienna Summit. It affected especially in the 
way of which that priority was given to ensure that something would be ready for the 
Summit. This was done over finding a more permanent and universal solution for the 
minority question. Political representation was emphasised rather than legal and social 
solutions thus diminishing the historical importance of the DH-MIN. However, the 
political pressure and hurry to present any kind of consensus also shadowed the work of 
its predecessor: in the creation of minority right protection, COE’s institutional choice 
was to emphasise political statements over defining legal drafting of the convention.  
In conclusion the DH-MIN’s explanatory texts of the provision or the 
possible suggestions for instrument options cannot be taken into consideration in this 
study. However, the general nature of these propositions for rights should be 
acknowledged because they were part of the working group’s initial proposal, and the 
DH-MIN decided to include them into the final report to prove that it did not fail to 
think about the crucial aspects of minority rights protection. It is unfortunate that it 
could not agree on these provisions and the effect of this for the Vienna declaration 
remains unsolved. However, the CAHMIN did recognise these rights that did not make 
the final list presented to the CDDH.  
	   	  
                                                
155 DH-MIN (93) 4, p. 11–23. These proposals include e.g. non-discrimination and equality before law, 
right to choose freely to belong to a minority, linguistic freedoms, right to education, cultural freedoms, 
freedom of association and assembly, information freedoms, and some minority and state obligations 
towards each others. 
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Part II – From the Vienna Summit to the institutional solution 
Part I examined the opening of European horizons for minority rights protection, and 
the first steps of the institutional adaptation process of the Council of Europe while 
solving the minority question. This part focuses on to the last stages of the adaptation 
process that changed drastically in the Vienna Summit in 1993. It acts as a turning point 
for the process and thus forth for this research. From Vienna the Council of Europe 
centralised its decision-making on the matter to the core of political and legislative 
power within the institution: from here the process moved towards the last phase – to 
give an institutional answer.  
The decision making of the COE in the post-Vienna context differs greatly 
from the pre-Vienna climate. Thus the institutional behaviour of the COE changed. The 
main game-changer was when the heads of member states took a stand and declared the 
need for minority rights protection as a top priority for the institution. Moreover it gave 
a push for the Committee of Ministers to prepare a new instrument that would transfer 
the political commitments made, into legally binding agreement.  
Together with the high-level European political commitments, the Vienna 
Summit influenced the institution to compress its interpretation on what was the best 
possible solution to the minority question. From here on the concept of best is 
understood within the institution as something that could work or be implemented – 
practical approach – and not as the most comprehensive solution. The more 
supranational approach, advocated especially by the Parliamentary Assembly, was 
passed in favour of more nation-state friendly perspectives. After the Vienna Summit it 
was clearer, which institutional actor was to prepare the institutional answer, and on 
what conditions and constraints. This part of the research analyses also the end results – 
the institutional solution of the COE to the minority question: the Framework 
Convention for the protection of National Minorities – that closed the horizons for new 
international minority standards in Europe. 
The Committee of Ministers took its place in the forefront of answering 
the minority question. At this point the institutional actions taken within the COE 
condensed to the core of the institutional power; and the horizons were transformed into 
intergovernmental and international decisions. An initiative from high-level national 
political actors was however needed first. The authority and importance of the Council 
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of Europe depended on the political will of the member nation-states. So did the target 
of COM’s decision-making. Protection of minority rights was and is an issue so close 
and important for most of the states that first initiatives for a legally binding instrument 
had to come from them. Thus there would be no consensus such as the FCNM without 
the declaration on minority rights protection in the Vienna Summit made by the 
national political leaders and there would have been no Vienna Summit if some of the 
European nations and national politicians had not called for one in 1992. 
 
Chapter 4: The Vienna Summit 
The first summit of Heads of State and Government of the Council of Europe was held 
in Vienna on the 8th and 9th of October 1993. This summit “played a notable role in 
advancing consciousness about minorities and minority rights in the 1990s.”156 The 
Vienna Summit acknowledged the minority question in the highest possible 
international political level, and moved forwards the process of finding a solution. The 
Vienna Summit represents a turning point in the actions made and opinions declared 
within the Council of Europe on minority rights protection. It achieved to develop 
minority rights standards and mechanisms; to concretise the expressions of political will 
of the nation states to solve the problem and to make legal commitments in the form of 
the Vienna Declaration; and to make an action plan for its regular institutional structures 
– the Committee of Ministers.  
 The Vienna Summit and Declaration stand out from all the developments 
within the COE on minority rights protection because of its political influence and 
uniqueness157 but also because of the continuity between the declaration and the end 
result. The Vienna Summit is examined as a significant event that brought the minority 
question into public and into the agenda of the highest international political level, but 
also as an integral part of the developments that commenced three to four years earlier 
within the European community and later in 1992 regarding the COM.  
From the perspective of this research its significance lies not in the 
declaration that the minorities need to be protected in Europe, but in the push that the 
                                                
156 Thornberry & Martin Estébanez 2004, p. 21. 
157 There have been only three Summits of Heads in the history of the COE, and the Vienna Summit was 
the first one.  
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Summit made to choose a specific solution for the minority question from the options 
the several expert groups and the Parliamentary Assembly of the Council of Europe had 
previously discussed. It decided to emphasise to work out a new instrument, resulting in 
the FCNM that is a far more suitable and flexible solution from the nation-state 
perspective than other proposals. Hence the role of the Vienna Summit as a turning 
point is justified: after October 1993 the path to find an answer to the minority question 
was chosen for the European institutions. The Vienna Summit also constrained the 
horizons for minority protection as it condensed the decision-making and discussion to 
the core of the institution. The COE was to create a solution to the minority question in 
the context of international cooperation of European nation-states.  
 The DH-MIN expert group that prepared a final report on minority rights 
protection for the Vienna Summit, offered three alternatives for a possible instrument: 
an additional protocol for the ECHR, special convention for minority rights and a 
framework convention. In addition, the Parliamentary Assembly had made its own 
proposal for an additional protocol in its Recommendation 1201 prior to the Summit. 
The latter was rejected by the Vienna Summit, because the establishment of legally 
binding minority rights still faced significant resistance. Both the concept and nature of 
minority protection remained vague, and many of the nation states feared they could 
interfere with states sovereignty and self-determination. 
4.1 The Vienna Summit – the turning point of the institutional process 
The world of 1993 was uncertain and insecure. The previous year, many of the dangers 
and fears following the upheavals around Europe since 1989 and discussed in the 
European institution during the first years of the decade, materialised in the form of the 
Balkan wars. There was no clear “new world order”158, and the idealism that 
democracy, cooperation, and international law and human rights would replace fear of 
war and violence of the 1990-1991, was replaced with anxiety and with an urgent need 
for action within the European institutions. The situation in Bosnia-Herzegovina rattled 
the purpose of the COE. The Vienna Summit was to be held to reaffirm the importance 
of the existence of the institution, and to showcase its capacity to declare political and 
legal commitments and moreover, the need for actions on matter it saw as essential for 
peace, democracy and stability of the continent. 
                                                
158 George Bush sr.  
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The Committee of Ministers held a special meeting in Istanbul in 
September 1992 to discuss the so-called new Europe at hand. Denis Huber writes in his 
book on the decade of 1989-1999 of the COE: “At the end of the meeting, the Ministers 
referred to the proposals made by François Mitterrand on 4 May (particularly his 
suggestion that meetings of the Council’s Heads of State and Government should 
alternate with CSCE Summits)159 and gratefully accepted the Austrian Government’s 
offer to host a summit meeting in Vienna in October 1993, at which the Council’s pan-
European role and its implications could be discussed.”160 
Holger Rotkirch, who acted as Finland’s permanent representative in the 
Council of Europe from 1991 to 1994, ascertains that the three point proposal of 
President Mitterrand presented in 1992 was aimed to develop the Council of Europe 
with the objectives to establish European Confederation in the near future. Mitterrand’s 
suggestions were that the COE would organise a summit for the heads of states and 
governments by turns with the CSCE; that the annual amount of the Committee of 
Ministers’ meetings should be increased; and that the COE should expand its field of 
business to transportation, telecommunication and to environmental questions.161 The 
COE or the COM implemented none of these points, and neither did the Council of 
Europe become the basis for Mitterrand’s European Confederation. However, the idea 
for the Vienna Summit originated in his speech, and the other decision-makers within 
the Council of Europe shared his need for such an event of political weight and 
influence.  
According to Rotkirch, the subtext for the summit initiative was to 
administer a high level political impulse for the COE, as it was going through a 
significant structural and institutional change because of its own expansion in Central 
and Eastern Europe. The main objective was to strengthen the Council’s political role 
                                                
159 In May 4 1992 Francois Mitterand had addressed the Parliamentary Assembly, on how the Council of 
Europe should take the role of building a common European home based on human rights. He also added 
that the European institutions should “organise the sharing of work in a complementary way”. The work 
here refers to transforming political, economical, technical and cultural shaping of the European 
community. The organisations should be hierarchical, flexible, and adaptable. He also insisted that the 
primacy of the political sphere: “Regular sessions at the highest level, properly prepared and within the 
framework of a precise agenda would have great political and symbolic value and would constitute an 
exceptional practice.  Why not, for example, have the heads of states and governments of the Council’s 
member states meet every two years, alternating with the CSCE meetings”. 
160 Denis Huber, The Council of Europe (1989-1999), Council of Europe Press 1999, p. 75. 
161 The report by Holger Rotkirch to the Finnish MFA from the Vienna Summit, 25.10.1993. ENE 0306 2 
(7), p. 2.  
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and to (re)establish its status as the second pillar for European institutional cooperation 
alongside the CSCE.162 163  
The Council of Europe aimed to indicate its international and transnational 
cooperative strengths and the congeniality of its member states in the form of the 
Vienna Summit. The first summit of heads of states and governments was intended to 
define the institution’s enlargement policy and to answer the main political problems of 
Europe. One of which was the minority question of whether to protect their rights or 
not, and what were the effects of this decision to the peace and stability of the continent. 
However, it should be questioned whether the decisions and declarations made in 
October 1993 had any weight in practice and whether the Vienna Summit can be seen as 
a positive factor in the context of the minority rights protection. 
 The statements made in the Parliamentary Assembly by Germany’s 
Helmut Kohl, Austria’s Franz Vranitzky and Norway’s Gro Harlmen Brundtland in 
early 1993 highlight the ambitions and intentions of the European governments 
concerning the Vienna Summit;164 to pursue the building of and enlargement of a 
stronger European Community. Thus the Vienna Summit was to be an essential part of 
the European project and it was to reaffirm the COE’s role in constructing a more 
peaceful and democratic future for the continent.     
Catherine Lalumière the then Secretary General of the Council of Europe, 
described that the Vienna Summit offered an image of a new Europe “full of both 
promise and turmoil”, as the heads of states and governments were set to talk about 
peace and democracy in Europe. At the same time, events in former Yugoslavia and 
Moscow indicated struggle “for or against reform, for or against democracy.”165 Dennis 
Huber sees the participants of the Vienna Summit as sketchers of a new 21st century 
concept of Europe, in which state, nation, people or international institution “would 
have its own appointed part to play in guaranteeing the stability of the continent and the 
security of its inhabitants.”  
                                                
162 ENE 0306 2 (7), p. 3. 
163 Mr Rotkirch adds that in the background for this objective, may have been French governments 
restrained attitude towards the CSCE. He bases this observation on French addresses within the CSCE 
and on Mitterrand’s floor in the Vienna Summit. 
164 Huber 1999, p. 84.  
165 Huber 1999, p. 93. 
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 The Summit is often described with the keynotes of hope (for a better and 
more stable future) and urgency.166 This urgency was divided into two important issues, 
and it also reflects the issue of minority rights protection. First, there was urgency for a 
new institutional framework to suite the expanding and altering composition of the 
COE. In addition there were new challenges and a changed setting of the nation-state 
system in the continent. Secondly, there was an urgent need to find political solutions to 
the dangers challenging the Europe’s future; one of which was to find and establish a 
genuine protection of minorities. All in all, the Vienna Summit, the first meeting of the 
political leaders of the Council of Europe’s members states can be seen as a decisive 
phase in the building of a new Europe and in the protection of national minorities: it re-
established and strengthened political and legal commitments to solve the minority 
question and acted as a confident push to produce the necessary action by the COE’s 
institutional structures. 
 Finland’s permanent representative Holger Rotkirch describes the Vienna 
Summit as historical but notes in his report for the Finnish authorities that the Summit is 
not recognized by the COE’s charter, thus it did not have any formal authority.167 
However, he points out the high level of political authority the attendants of the Summit 
maintained in their respective nation-states. For example, Finland’s representative in 
Vienna was President Mauno Koivisto.168 The agenda for the heads of states and 
governments was two-fold: first the Summit was to reconsider a new role for the 
Council of Europe in the changing Europe, and secondly it was to decide on actions for 
strengthening democracy, human rights and rule of law within the institutions’ member 
states. In addition, as an example of the change in the institution, the foreign ministers 
of the member states discussed the admission of seven new countries that had applied 
for membership in the COE.169 These new candidate countries showcased the new 
situations and new challenges the Council of Europe was facing. The accession of the 
new states furthermore indicate the need for structural reform and change in focus in 
order to reaffirm the institution’s status. 
                                                
166 Huber 1999, p. 94. 
167 ENE 0306 2 (7), p. 3.  
168 At that time in Finland, the president was the highest authority and keeper of political power in foreign 
politics. 
169 Albania, Latvia, Croatia, Moldova, Belarus, Russia and Ukraine.  
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4.2 The Vienna Summit Declaration text 
The Declaration was adopted on the 9th of October 1993,170 and it begins with the notion 
that the end of the division of Europe offers a historical opportunity for the Council of 
Europe to consolidate peace and stability in the continent – to support the raison d´être 
of the institution: Europe as the continent of democratic security. The declaration does 
not note any specific situation but highlights the dangers of territorial ambitions, 
aggressive nationalism, intolerance and totalitarian ideologies for this objective to be 
fulfilled.171 It fears that hatred and war threatens all European regions not just those in 
conflict. According to Tove H. Malloy the guiding principle of the Vienna Declaration 
was that “conflicts destroy rather than construct and consolidate Europe”, and that the 
continent must “unite to consolidate peace and stability, commit to pluralism and 
parliamentary democracy, uphold the indivisibility and universality of human rights, 
promote the rule of law, and a common cultural heritage enriched by diversity.”172  
 The Vienna Declaration outlines three specific tasks to establish stability 
and democratic security. The first is a reform of the control mechanism of the European 
Convention on Human Rights to improve its effectiveness (Appendix I of the 
Declaration). The second, and the most central for this research, is to resolve to enter 
into political and legal commitments relating to the protection of national minorities in 
Europe and to instruct the COM to elaborate appropriate international legal instruments 
(Appendix II). Third action plan is to pursue a policy for combating racism, 
xenophobia, anti-Semitism and intolerance (Appendix III).173  
 Holger Rotkirch analyses the unanimous Vienna Declaration as a quantum 
leap for the institution’s status and operation. He adds that with the declaration the COE 
gained widespread publicity and recognition from the support it has given to the 
democratic reforms in the Central and Eastern European nation-states. Rotkirch 
highlights that the most important aspects in the text are the increase of democratic 
security and the idea of pan-European within the member states.  
                                                
170 Found for example here: https://wcd.coe.int/ViewDoc.jsp?id=621771 
171 However, the peoples of former Yugoslavia are mentioned in the Declaration in this context as an 
example where these issues have brought hate, war and threat. 
172 Tove H. Malloy, Title and Preamble, in Weller (ed.) 2005, p. 53. 
173 This was the starting point for the establishment of the European Commission against Racism and 
Intolerance (ECRI), which has operated since March 1994. According to Thornberry & Martin Estébanez 
(2004,p. 580–581), ECRI has also addressed minority problems in some of the non-FCNM countries. 
Their recommendations are expert opinions, have low or non-existing legal weight but acknowledges 
minority issues in all COE member states.  
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 Democratic security, an idea developed by then Secretary General 
Catherine Lalumière, was accepted as a core concept for the COE. According to 
Rotkirch’s report, it means that the values the institution cherishes – parliamentary 
democracy, human rights, and rule of law – are all essential parts of national security 
systems. President Koivisto sums up the importance of the concept in his speech at the 
Vienna Summit: “A state cannot build up its existence solely on external security. To 
secure its existence, a state has to in addition, adopt the values of the Council of Europe, 
otherwise, the principle of democratic security.”174 He continued that it is for the benefit 
of the nation states to support the Council of Europe, and to adopt the principle.  
 The second theme, pan-European, remained in the back compared to the 
first one. The more far-reaching plans for confederate Europe did not gain widespread 
support among the participants. However, Rotkirch points out the increase of the 
number of members in the Council since 1989 and the seven candidate members close 
to membership. His opinion is that the political influence and importance of the 
institution has grown in recent years. Thus, with the Vienna Summit and other recent 
manoeuvres, the COE had annexed status and relevancy in the hierarchy of the 
institutions of European integration, and authority towards nation-states.  
 In addition to these two conceptual themes, the Vienna Summit 
Declaration conveyed statements on several other issues, one of which was the minority 
question in Europe. In his report to the Finnish Ministry of Foreign Affair, Holger 
Rotkirch mentions that the declaration indicates the COE’s will to cooperate and its 
readiness to take in new members if they have fulfilled the membership criteria listed in 
the declaration text. The criteria are more detailed in the declaration than in the charter 
of the Council. According to Rotkirch, this is because some of the member states feared 
that the membership requirements to the COE would decline, as there was a pressing 
need for fast accession of former communist states.175 The membership criteria listed in 
the declaration,176 does not include anything specifically novel, but follows the practice 
                                                
174 ENE 0306 2 (7), p 5.  
175 Especially the candidacy of Russia raised suspicions among the COE member states according to 
Holger Rotkirch’s report. He adds that Finland’s view was different from the COE majority. It 
emphasized that democratic development was a process that is best secured by integrating the candidates 
fast to the Council’s orbit and thus under its supervisory mechanisms.  
176 From the Vienna Declaration: “accession presupposes that the applicant country has brought its 
institutions and legal system into line with the basic principles of democracy, the rule of law and respect 
for human rights. The people's representatives must have been chosen by means of free and fair elections 
based on universal suffrage. Guaranteed freedom of expression and notably of the media, protection of 
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applied to candidate countries. However, the supervisory mechanism that oversees the 
commitments given by the candidate countries before the membership was new to the 
accession process.177  
 On a side note, the Vienna Summit agreed on a separate declaration on 
Russia.178 Subtext for this, were the recent dramatic events in Moscow and the note by 
President Boris Jeltsin for the Summit. In the message he explicitly repeats Russian’s 
intentions to apply for membership in the Council of Europe. Rotkirch emphasises that 
the COE works closely with the candidates to secure that they have adopted the basic 
principles of the institution and despite the fact that the Russia is the biggest and 
probably the most difficult one of the candidates, others should not be left aside.  
 Another issue in the Vienna Declaration is the need to reshape the human 
rights system of the Council of Europe. Holger Rotkirch views that the supervisory 
mechanism created through the European Convention on Human Rights is the most 
effective one in the world.179 All the member states are signatories, and it exercises 
power through its supranational court (European Court on Human Rights). The Court 
can claim a state to pay damages for human rights violations, or order it to alter its 
legislation if it is perceived to be in conflict with regulations in the ECHR. However, 
Rotkirch reports that the dominant understanding in the Summit was that the system 
was suffocating because it was so efficient. The system cannot cover complaints fast 
enough, and with increasing number of member states, the amount of complaints was to 
multiply prominently, hence the need to reshape the human rights system. According to 
Rotkirch the merit for the Vienna Summit was that the heads of states and government 
could agree on this reshaping to be conducted. 
Take on the minority question 
The third specific issue Holger Rotkirch highlights in his report on the Vienna Summit 
is the issue of the rights of national minorities in Europe. The Appendix II of the Vienna 
Declaration on national minorities notes the safekeeping of stability, peace and 
                                                                                                                                          
national minorities and observance of the principles of international law must remain, in our view, 
decisive criteria for assessing any application for membership. An undertaking to sign the European 
Convention on Human Rights and accept the Convention's supervisory machinery in its entirety within a 
short period is also fundamental. We are resolved to ensure full compliance with the commitments 
accepted by all member States within the Council of Europe.” 
177 Initiative for the supervisory mechanism for commitments made by candidates, was conducted by the 
Finnish member of the COE Parliamentary Assembly, Tarja Halonen. 
178 Decl-08.10.93E 
179 ENE 0306 2 (7), p. 7. 
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democratic security as the core concepts for the institution. The rights of national 
minorities are highlighted in the declaration as an essential element of these concepts, 
and all in all, the minority question is considered as a central issues for Europe.180 The 
declaration is a powerful political message on the minority question: “in this Europe 
which we wish to build, we must respond to this challenge: assuring the protection of 
the rights of persons belonging to national minorities”.181  This notion tied the issue of 
minority rights to the Summits conceptualization on European values and to institutions 
future plans that strived for a more democratic and stable, a more integrated continent.  
The Vienna Summit and its declaration accelerated the process of finding 
a decisive consensus on the minority question. According to the reports of Holger 
Rotkirch, the heads of states and governments agreed to work for an additional protocol 
to the ECHR that would secure the cultural rights of the national minorities in Europe. 
More importantly, it was decided that a separate framework convention was to be 
formulated. In addition the Declaration mentions the importance of the promotion of 
trust-building tasks between the nation-states and minority groups.  
Although several international institutions and NGOs had acknowledged 
the minority question earlier, the level of political authority and de facto influence to 
national politics of the signatories of the Vienna Declaration is more impressive in 
comparison to others. The declaration writes: “The national minorities which the 
upheavals of history have established in Europe should be protected and respected so 
that they can contribute to stability and peace.”182 This is a more direct demand for two-
level action for the member states. But it also delimits the concept of minority with the 
notion for historical ties, and moreover notes the minorities that would be protected to 
contribute (with the majorities), and not to be e.g. independent.  
The Declaration instructs the COE to work in close connection with other 
institutions, especially the CSCE High Commissioner on National Minorities, and to 
cooperate with the member states. The responsibilities of the latter are emphasised, 
especially in contexts of creating a climate of tolerance and dialogue, of respecting the 
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fundamental principles of the common European tradition,183 and in creating necessary 
conditions for persons belonging to national minorities to be able to develop their 
culture, and to preserve their customs, traditions, language and religion. In addition the 
bilateral agreements between states are stressed to be crucial for peace and stability.  
The Declaration fails to mention the work done by the institutional actors 
of the COE that had discussed the minority question before the Summit. However, the 
commitments concerning the protection of national minorities contained in the 
Copenhagen and other CSCE documents are implemented fully in the Vienna 
Declaration.184  It concludes that the COE should apply itself to transforming, to the 
greatest possible extent, these political commitments into legal obligations. The COE is 
particularly well placed to contribute to the settlement of problems of national 
minorities.  
In consequence and as an indicator of the commitments made, the Vienna 
Summit participants instructed the Committee of Ministers: 1) to draw up confidence-
building measures aimed at increasing tolerance and understanding among peoples; 2) 
to respond to requests for assistance for the negotiation and implementation of treaties 
on questions concerning national minorities as well as agreements on transfrontier [sic] 
co-operation; 3) to draft with minimum delay a framework convention specifying the 
principles which contracting States commit themselves to respect, in order to assure the 
protection of national minorities. This instrument would also be open for signature by 
non-member States; 4) to begin work on drafting a protocol complementing the 
European Convention on Human Rights in the cultural field by provisions guaranteeing 
individual rights, in particular for persons belonging to national minorities.185 The last 
two points worked as a reference point for the post-Vienna Summit creation of minority 
rights protection standards within the Council of Europe. 
4.3 The effects of the Vienna Summit on the institutional process  
It was only in 1993 when the intergovernmental actor of the COE started to make 
serious progress in finding a solution to the minority question. To recap; after some 
                                                
183 These are equality before the law, non-discrimination, equal opportunity, freedom of association and 
assembly, active participation in public life, according the Vienna Summit Declaration. 
184 A higher-level political assembly, if compared to more techno- and bureaucratic expert groups such as 
the DH-MIN and the Venice Commission. Thus the commitments made within the CSCE were politically 
closer to the composition of the Vienna Summit hence a better reference point for the declaration. 
185 The Vienna Declaration, appendix II. 
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brief dialogue in its 1992 meeting sessions, the COM gave its Steering Committee on 
Human Rights mandate to propose specific legal standards relating to the protection of 
national minorities. The COM had lagged behind the Parliamentary Assembly that has 
expressed the need to address the issue already since the late 1980s. Not even during the 
years of 1990-1991, when situations of ethnic conflict had started to devastate parts of 
Europe and the borders of the institutions territory, was the Committee of Ministers able 
to produce anything else than some declaratory statements.  
 The Vienna Summit’s main achievement is that it accelerated the work of 
the COM to complete a solution or at least a proposal for the minority question. As 
Thornberry and Martin Estébanez put it: “It was with the convening of the first 
Summit…in 1993, and the reassertion of the role of the organisation in post-communist 
Europe, that a breakthrough in the approach of the intergovernmental structures towards 
the minority question took shape.”186 After the Vienna Summit, the protection of 
minority rights became briefly a major issue in the agenda of the political bodies, a 
development the Assembly’s activists on the matter had hoped for years. The COE’s 
work in transforming international standards and political commitments into legal 
obligations commenced from the Vienna Summit. It took a central status in the 
international institutional system dealing with the minority question. The transformative 
work of the COM and the trigger role of the Vienna Summit are not to be contested.  
However, within this transformation, the institutional choices and 
emphasis made in the decision-making process, and opinions expressed alongside, 
which ended up becoming the FCNM, are to be interrogated thoroughly. What were the 
important questions for the decision-makers, and for the politicians of the COM and of 
the Vienna Summit; what was to be done, how and to what extent? What happened 
during the speedy process from the Summit’s impulse to the FCNM and why? After all, 
the choice of the line of proceeding by the COM was criticized by contemporaries and 
by fellow COE bodies as being too vague, general and declarative, and because it 
focused too much on state interests rather than on finding a definitive and universal 
solution to the minority question.  
The Parliamentary Assembly, who congratulated the state heads for their 
acknowledgement of the minority rights issues, was overly disappointed with the 
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Vienna Summit. Firstly, it had rejected the Assembly’s Recommendation 1201 to adopt 
an additional protocol to the ECHR on minority rights that also included a rather 
ambiguous definition of the concept of minority. The Recommendation 1201 from the 
perspective of minorities is the most definitive proposal within the European 
institutional system. Secondly, the Assembly did not like the emphasis to draft a 
specific Framework Convention and with a sudden urgency of minimum delay.  
Thirdly, the Vienna Declaration lacked any reference to the work conducted by the 
Assembly on the matter whatsoever.  
Another source of criticism towards the Vienna Declaration on national 
minorities and their rights, that also applies to most of the statements and declarations 
made on the intergovernmental level of the COE,187 is that after all, they are guidelines 
that consider the minority question as confined to the Central and Eastern European 
nation-states, and see that the need for a solution to the minority question exists solely 
in the context of solving or preventing a conflict. A non-existing minority paradigm is a 
threat for nation-state relations, peace and democratic stability but minority rights 
protection is not to be addressed from perspectives of universality or of irrelevancy of 
time and space.  
The Vienna Summit emphasises the view that the minority question is an 
issue of “new Europe” under construction; a Europe of post-Communism, forming 
nations, establishing boundaries and expanding the European communities and its 
institutions. But to conclude, the Vienna Summit saw the minority question as a matter 
of urgency and as a source of hope, but not as an issue that needed or deserved universal 
definition and a comprehensive list of rights secured by a supranational court, nor as an 
equal matter in relation to the sovereignty of the state.  The Vienna Summit was a 
culmination of the zeitgeist of solving the minority question, a turning point, a trigger 
for the transformation of political commitments to legal obligations but also a decisive 
comment on the status of the minority rights protection in relation to state’s self-
determination and to international and universal human rights paradigm; a take that 
declared that too much is not to be sacrificed at the expense of the nation states when 
conducting minority rights protection.  
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Chapter 5: The institutional process in the post-Vienna context 
The intergovernmental body of the Council of Europe, The Committee of Ministers, 
established in November 1993 an ad hoc –committee of experts, referred to as 
CAHMIN, to prepare a framework convention for the protection of national minorities 
and an additional protocol to the ECHR on cultural rights that in particular notice the 
situation of persons belonging to national minorities. This decision was based on the 
Vienna Summit Declaration one month before, where the heads of states and 
governments of the COE declared the need to protect minorities in European nation-
states in order to maintain peace, democracy and stability. The CAHMIN was to 
continue the work of the earlier expert group, DH-MIN, which had worked on the 
matter within the institution, and moreover to follow the decision made in the 
intergovernmental level in both the COE and the CSCE. 
The COM required that the framework convention be finished on the 3rd of June 1994, 
and the additional protocol on the 31st of December 1994. Both legal instruments were 
to be prepared simultaneously. However, the CAHMIN decided early on to give priority 
to the first task with a stricter deadline, and a draft was conducted before the 95th 
Ministerial Session of the COM on the 10th of November 1994. After that it continued 
the work of drafting the additional protocol to the ECHR. 
5.1 Establishment of the second expert group 
The most direct effect of the Vienna Summit was the establishment of the Ad hoc 
Committee of [governmental] Experts for the Protection of National Minorities 
(CAHMIN) on the first post-Vienna session of the Committee of Ministers on the 4th of 
November 1993. Its terms of reference reflected the decision taken in Vienna by the 
heads of states and governments of the COE member states, as the CAHMIN was 
assigned to: 1) “draft a minimum delay framework Convention specifying the principles 
which contracting states commit themselves to respect in order to assure the protection 
of national minorities. This instrument would also be open for signature by non-member 
states”, and 2) “to begin work on drafting a protocol complementing the European 
Convention of Human Rights in the cultural field by provisions guaranteeing individual 
rights, in particular for persons belonging to national minorities.”188 
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 The Committee was made up of experts from the member states with the 
participation of representatives of the CDDH, The Council for Cultural Co-operation 
(CDCC), the Steering Committee on the Mass Media (CDMM) and the Venice 
Commission. In addition the CSCE High Commissioner on National minorities and the 
Commission of the European Communities took part as observers. Mr Philippe Boillat 
from Switzerland chaired the CAHMIN, like he did in the DH-MIN.  Mr Eero J. Aarnio 
represented Finland in both DH-MIN and CAHMIN, and according to him the 
composition of these two expert groups were to a great extent the same. Thus no 
extensive change in the content of personal opinions and argumentation of the experts is 
to be expected.189 Another hypothesis is that the specific opinions of the countries that 
these experts represented did not change drastically, although some change in comments 
on minority rights protection is to be expected, as the CAHMIN was able to reach 
consensus at least on the first goal that was listed in its terms of reference.  
 CAHMIN started to work in January 1994. It submitted an interim report 
on the status of the work to the Committee of Ministers in April 1994, who expressed at 
its 94th session in May satisfaction with the progress achieved under the terms of 
reference flowing from the Vienna Declaration. The CAHMIN got an extension for the 
first task and it completed the text of the Framework Convention and submitted the 
draft to the COM. At the expert group’s request, the COM had itself drafted a certain 
number of provisions of the FCNM requiring political arbitration. In addition, it had 
drafted those provisions concerning the monitoring the implementation. The Committee 
of Ministers adopted the text of the FCNM on 10 November 1994. The final result was 
mainly prepared by the CAHMIN, on the basis of the work made by the DH-MIN,190 
thus the analysis of the work of the former on minority rights protection is to be 
considered as a continuation of the analysis of the work of the latter.  
In its first meeting between 25th and 28th of January, the CAHMIN 
acknowledged the preparatory work of the DH-MIN, and the texts undertaken by the 
UN, the CSCE, and governments as well as NGOs. However, it was emphasised that the 
creation and terms of reference of the CAHMIN were the direct result of the COE’s 
Summit in Vienna.191 After exchanging views on its terms of reference, “a very large 
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majority of experts were in favour of giving a clear priority in the Committee’s order of 
work to the preparation of a draft framework convention on the protection of national 
minorities.” 
 The tight deadline to complete its tasks did not only encourage the 
CAHMIN to make the prioritizing. Eero J. Aarnio in his report to the Ministry of 
Foreign Affairs, acknowledges that an urgent timetable might affect the level of the 
Committee’s work: “already now, based on the discussion on the terms of reference of 
the Committee, it looks like it will be almost impossible to conduct anything that 
concrete or legally binding…the norms prepared [in the CAHMIN] will be more 
political by nature and rather general.”192 The drafting work for a protocol to the ECHR, 
and the guaranteeing of individual rights in the cultural field was postponed to the 
committees next meeting, but not forgotten.193  
 CAHMIN’s method of work was that it aimed first to reach an agreement 
on the general nature of the substantive provision of the future convention; thereafter 
the Committee was to try and agree in essence on the undertakings which should be part 
of that instrument. In addition, it decided to choose a pragmatic approach regarding the 
necessity of reaching an agreement on a definition of the concept of minority, thus forth 
to start the preparatory work for instruments without embarking on a prior discussion on 
the definition question.194 Furthermore, the Committee decided to set up a drafting 
group of 16 members.195 The fourth practical and general aspect discussed in the first 
meeting was that it invited the Venice Commission to be present at the meetings of 
CAHMIN in an observer capacity, having regard to the work which it had carried out in 
the field of minority rights protection. 196  
 The first meeting focused on discussing about the general nature of the 
substantive provisions to be included in the draft. Three types of provisions were 
identified. The first one was the programme-type provisions, which were described as 
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provisions defining certain objectives which states would pursue. They would leave a 
margin of appreciation to the states. This enabled them to take their own particular 
circumstances into account. This was seen as essential in the context of getting the 
framework convention ratified and implemented by the state parties. Experts found a 
consensus in that programme-type provisions should be emphasised.  
The second group of provisions discussed were the ones setting out state 
obligations, which because of the way in which they would be drafted could in certain 
cases give rise to subjective rights. These kinds of provisions would probably mean 
inevitable definition of national minorities. The third type of provisions mentioned 
consisted of declaratory norms, which reflect the current state of relevant international 
case law in the field of minority rights. Most experts agreed that provision of the second 
and third type should not be rules out a priori.  
The CAHMIN adopted a pragmatic approach whereby each right would be 
examined on its suitability for inclusion in the convention; the degree of intensity with 
which each commitment is to be formulated would be determined simultaneously.197 
Several experts also took the view that collective rights should be excluded from the list 
of provisions. However, there was another view that it would be better to view on a 
case-by-case basis whether that a collective right should be formulated. This distinction 
would not be that significant for the framework convention, which would include 
mainly state obligations. 
 During the drawing-process of a framework convention, suggestions were 
made by several experts for a type of monitoring system to be included in the 
convention. Several experts mentioned that such a system would be political rather than 
judicial, whereas others proposed to consider the possibility of creating a Committee of 
Independent Experts.  Lastly, before turning to the discussion of the specific 
undertakings, which should be included in the convention, the Committee requested the 
COE secretariat to verify whether indeed all relevant provision of the various CSCE 
Documents were covered by the lists set out by the DH-MIN in its Final Activity Report 
(CDDH (93) 22, September 1993). In the drafting of the framework convention, the 
primary focus was given to documents that were instructive for the CAHMIN 
(Appendix II to the Vienna Declaration) or documents, which discussed the nature and 
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extensity of the protection of minority rights from the European, intergovernmental and 
international perspective (CSCE Copenhagen document, DH-MIN Final Activity 
Report). 
5.2 Formulation of the Convention text 
Eero J. Aarnio reports from the first meeting of the drafting group of the CAHMIN 
between the 21st and 24th of February 1994 that its purpose was to prepare the 
framework convention for the Committee. Generally this meant the drafting of the 
principles that the signatory countries would then commit to respect in order to secure 
the international protection of national minorities. The group formulated the following 
principles and legal norms: general principles,198 equality and principle of non-
discrimination and final provisions199.  
 The debate on minority rights and their relationship with the international 
human rights paradigm is an essential one. The experts considered multiple options for 
every article, and as Mr. Aarnio emphasises, they aimed to complete their work in a 
detailed and careful fashion. Their objective, in the beginning of the Committee’s work, 
was to make the framework convention as definitive as possible, and consistent with 
moral and theoretical human rights concepts in particular and international law in 
general. However, these objectives were side-lined with the strict deadline and complex 
protocol. The working group concluded the formulating in the first meeting by declaring 
that it could discuss only those principles that were pinpointed by the full meetings of 
the CAHMIN.  
Eero J. Aarnio encourages the CAHMIN to notice that the “plenary 
sessions could easily become a blockage for the formulation task of the working 
group”200, especially when the members of the working group were eager to discuss the 
minority question and issues related to it in a far broader context. However, he notes, 
                                                
198 Article 1: the connection between minority protection and human rights, and the importance of 
international cooperation; Article 2: applying the norms in the spirit of good belief, cognizance, 
indulgence, and good neighbourhood; Article 3: the protection of minorities’ cultural identity and 
embargo of assimilation, prohibiting the alterations of administrative borders or population ratios to 
hinder the minority’s status. 
199 Article A: framework convention’s relationship with the basic principles of the international law, 
especially sovereign equality, territorial integrity, and political independence of states; Article B: the 
relationship between the norms of the convention and the human rights principles in other international 
treaties and national legislation) 
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“the spectrum of divergent points of view is so nuanced”201 that the doubts about 
finishing the work on time, are well founded. The work of drafting the framework 
convention is difficult and slow already because of the complex nature of the minority 
question, and because of different national, legal and political views on the matter but 
also because of the academic background of the experts in this very committee; the 
members aim to find a definitive solution that is satisfactory for all the nation-states 
(constitutional and national political suitability), but also from the perspectives of 
international law and the human rights paradigm, and of the European cultural tradition.  
Hence, every other delaying or complicating issue should be avoided. Mr Aarnio’s 
frustration is evident in his report when he mentions that the chairman of the working 
group Mr von Hebel’s governance was a reason to worry; the proposals from the 
experts were not treated equally. 
 The second meeting of the CAHMIN was held in 14th – 18th of March and 
focused on examining the draft provisions prepared by the drafting group at its first 
meeting. After lengthy discussion and several voting rounds, the expert group reached 
an agreement on eight provisions to the convention. In addition, it agreed on a list of 
issues that were supposed to be formulated to other norms. Most of these were general 
principles and final provisions, and only few substance articles were finished (the 
principle of non-discrimination and equality before the law, and some general human 
rights already guaranteed in the ECHR). According to Mr Aarnio these provisions were 
agreed upon but without obligations as some of the representatives wanted to maintain a 
possibility to reopen the texts after discussions in their home countries.202   
 The pace the work was preceding was not enough. The group’s working 
method was slow, and although the formulations of the provisions were based on the 
work of the Venice Commission, the CSCE Copenhagen Document, and the work of the 
DH-MIN and followed the guidelines of the Vienna Declaration, the debate on every 
norm and principle was commenced form the beginning and thus took too much time. 
Additionally, all the debate and decisions made within the working group were repeated 
in the plenary session.203 It was therefore decided, that the CAHMIN will hold an 
exchange of views on the remaining undertakings, which could be included in the 
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framework Convention, on the basis of which the Chairman Boillat and the Vice-
chairman von Hebel will prepare a preliminary draft for the convention, which should 
reflect as faithfully as possible the tendencies which have appeared. The CAHMIN 
would then discuss the draft as a whole in the June meeting that was changed to a 
plenum.  
The drawing up of an additional protocol to the ECHR, complementing its 
cultural field was left aside. There was a first but short discussion on the matter in the 
second CAHMIN meeting. It was noted that the terms of reference of the CAHMIN 
speak of individual rights in the cultural field and not of cultural rights as such. 
Emphasis was also put on that the protocol should complement the ECHR, and 
therefore guarantee justiciable rights. Finally it was mentioned that individual rights to 
be guaranteed should not exclusively extend to persons belonging to national minorities 
but in particular.204 
The third meeting of the CAHMIN in 11th to 15th of April was different 
from the first two, as the method of work had been changed in order to match the 
committee’s harsh deadlines. The experts merely discussed on some of the norms, 
issues and elements concerning the minority rights protection. This was a preliminary 
debate for Mr Boillat and Mr von Hebel who were to prepare a preliminary draft 
framework convention for the protection of national minorities for the next session. The 
Swedish representative estimated that the summer sessions of the CAHMIN were going 
to be extremely difficult and full of votes, as the suggestions for norms were dealt 
with.205  
 Also during this meeting the CAHMIN adopted an interim activity report 
to the Committee of Ministers.206 In short, it describes what the committee has done 
regarding the preparation of legal instruments and describes how it was decided to give 
primary focus to the drafting of the framework convention over the additional protocol 
to the ECHR. The main reason mentioned, was the deadlines set by the Committee of 
Ministers. Other practical issues mentioned in the report are already discussed in 
relation to the first three meetings. The report acknowledges the vast amount of work 
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ahead, and explains the recent changes it had made regarding its working methods. It 
concludes that the drafting work to the ECHR has not yet fully commenced.  
As the expert from Sweden had previously predicted, the meeting held 
between 6th and 10th of June was a difficult one. It was during the first of three meeting 
session where the FCNM was hammered down. Mr. Aarnio recaps how the CAHMIN 
continued the examination of the legal norms using the draft framework convention 
prepared by Boillar and von Hebel as a basis.207 After the fourth meeting it had 
completed the following: preamble, thirteen material articles (six of them prepared 
already by the working group in March) and one paragraph out of a tri-paragraph 
article. Some items had several options for a final text and plenty of unprocessed 
provisions: twelve material articles, two out of three in one tri-paragraph article, final 
provisions (seven articles) and the chapter on supervisory mechanism. Hence it is fair to 
say that the work of the CAHMIN was rather unfinished, less than a month before the 
deadline.  
 Mr Aarnio describes the difficult process of formulating the draft 
convention: “there were over one hundred amendments in advance, and several dozen 
made during the meeting…there were two ad hoc committees assembling during the 
lunch and coffee breakers in order to bring the tasks forwards…and there were over 
fifty votes”.  He further analyses the behaviour of different experts and as in all of his 
reports, mentions them as representatives of their states and its opinions, not as 
individuals. Mr. Aarnio reports that the consistency in voting and opinions between 
Finland, Norway, Austria and Hungary were striking. He also praises Germany’s work 
in seeking for compromises and lesser use of amendments in the drafting process. 
Lastly, he mentions that Sweden was on a low profile but its representative made it 
clear that its Ministry of Foreign Affairs had a firm standpoint that “nothing less than 
opinions expressed in the CSCE Copenhagen document should be accepted”. This 
indicates the view of the end results as a diluted compromise. 
 The Committee discussed the general aspect of the supervisory 
mechanism, based on a report by Florence Rohmer,208 although neither the Vienna 
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Declaration nor the terms of reference of the CAHMIN contained an explicit reference 
to the issue of controlling the implementation of the framework convention. Mr Aarnio 
reports that there was unanimity on that the mechanisms should be in relation to the 
framework convention’s nature, taking into consideration that, when finished, it will not 
be about granting subjective rights to minorities but about setting some standards and 
objectives for the states. The CAHMIN further considered that the mechanisms should 
not be a judicial machine by nature. Therefore there should not be an appeal procedure; 
the system should not be too heavy or bureaucratic, nor should it clash with other 
existing mechanisms (such as the CSCE High Commission on National Minorities).209  
 The opinions of the experts diverged on the precise nature of the control of 
the implementation of the FCNM, which should be envisaged. Some experts felt that the 
system should be essentially political, with a main role for the COM that would be 
assisted by a special committee. Several experts felt that a committee of governmental 
experts should be established which would be entrusted with the examination of reports 
by states and with proposing recommendations to the COM. The opinion was that such 
a mechanism would ensure in practice the objective expressed in the Vienna Declaration 
of transforming, to the greatest possible extent, the political commitments of the CSCE 
(and COE) into legal obligations.210  
Another viewpoint, supported by several other experts was a clear 
preference for the creation of a committee of independent experts, which would 
examine, under the authority of the COM, reports by the parties and enter into a 
dialogue with the parties on the basis of these reports and of the comments to be made 
by that committee. In this proposition, cooperation between such a committee and the 
state concerned was emphasised. According to Mr Aarnio the CAHMIN experts almost 
equally supported those last two views. Also the Parliamentary Assembly’s involvement 
was discussed. 
At the beginning of the fifth CAHMIN meeting in 27th of June – 1st of 
July, the Bureau of the Ministers’ Deputies presented the COM’s message for the expert 
group from its 515th meeting on 23 of June. In the message, the COM expressed its 
concern for the slow progress of the drafting process. It further recalled that the draft 
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FCNM “should contain principles and objectives and therefore should not include 
provisions that are too detailed, also bearing in mind the implementation of the 
obligations contained in the convention.”211 Eero J. Aarnio describes the expert group’s 
reaction to the precept: “Formally the message was harsh: we had to stick with the 
timetable…however, in practice, we had time until the end of October to revise the 
draft.”212 The COM wished to be able to open the FCNM for signature during the 95th 
Ministerial Session, on the 10th of November 1994.  
According to Mr Aarnio the work proceeded exceptionally well. But old 
habits die-hard and the result of the first matinee session was only one paragraph of a 
single article that was almost ready requiring only one final vote. Mr Aarnio continues 
to describe the work process and the climate in the meeting: “work was hard, the lack of 
time we had in our hand forced us to limit brakes and to organise long evening-
sessions.”213 He continues on saying that the expert committee had significant 
difficulties in defining the whole big picture of the minority question but also in 
formulating the small details. Therefore hurry and stress would further affect the level 
of their work. Regardless, the CAHMIN finished the work on drafting the substantive 
articles.214 It was left to the COM to decide whether states were allowed to make 
amending provisions or not. Also a decision on the supervisory mechanisms and the 
explanatory report were left for the next meeting. Several delegations saw that it was 
crucial to have a second reading for the draft before forwarding it to the COM. This 
was, however, possible only if the CAHMIN got an extension to the deadline and that 
was indeed requested from the Committee of Ministers.  
Mr Aarnio points out a rather set front line in the opinions expressed and 
in the voting (over seventy votes were taken) on different proposals for articles: new 
nation-states from Central and Eastern Europe apart from Hungary versus the others. 
Finally in his report Mr Aarnio discusses the developments regarding the additional 
protocol to the ECHR, or the lack of them. During the first five meetings the debate on 
the matter had been rather superficial, and the CAHMIN aimed start focusing on it later, 
in the September meeting. However, if and when the draft FCNM needs some 
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finalising, Mr Aarnio estimates, “that the timetable for the additional protocol will most 
likely prove insufficient.” 
The Committee of Ministers made another decision concerning the work 
of the CAHMIN on the 8th of September 1994 at the 516th meeting of the Ministers’ 
Deputies. It responded to the CAHMIN’s request to get more time and to help it with 
some parts of the framework convention. The COM expressed its willingness to prepare 
some of the provisions, especially the ones that might require political arbitration and 
debates, and the ones the CAHMIN simply was not able to complete. The COM 
requested the committee of experts to identify these provisions or parts of the 
convention.215 Furthermore the message invited the CAHMIN to concentrate their work 
on solving outstanding unsettled parts of the draft and to establish bilateral contacts 
outside formal meetings in order to find compromise solutions in respect of the possible 
problems the draft FCNM caused. 
 The CAHMIN had plenty to do in its 6th meeting in 12th and 16th of 
September. To finally finish with the first round of reading and drafting the framework 
convention, the committee had to deal with five points outstanding from the fifth 
meeting. First issue was the inclusion of a notion according to which the signatories 
denounce ethnic cleansing in the preamble. The expert group decided not to include this 
notion because it did not fit with the spirit of the convention aimed to encourage the 
states to protect minorities in a positive manner. Poland, who pushed this issue, then 
proposed an amendment that proposed, following the lines of the UN minority 
declaration in 1992, a general reference to protect the existence of national minorities. 
This proposal was also accepted by the CAHMIN. 
 The second issue that was a source of heated debate showcased how the 
experts were torn with practical and not just large, ideological issues. It was the article 
11, paragraph 3 on the use of minority language in place nameplates, where the 
CAHMIN had three options. Especially Poland and Greece objected the article, whereas 
Finland spoke about its own positive experiences with this kind of action. The 
committee accepted the article with some moderating regulations to states’ obligations. 
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Yet, Poland left itself a possibility to reconsider the matter in the COM meeting, and 
Greece left a stern objection against the acceptation of this article.216 
 Thirdly, the CAHMIN debated on reservations. This discussion was long 
and heavily opinionated according to Mr Aarnio and Mr Kosonen who reported from 
the meeting to the Finnish state authorities. Especially defiant was the British 
representative (I. Christie), who insisted that the committee should allow a possibility 
for reservation to the FCNM. Some others supported the idea but with a more 
decorously argumentation. The Finnish position was that from a theoretical or practical 
perspective, articles in a framework convention could not allow the possibility for a 
provision. The majority of the experts shared this view and the CAHMIN accepted a 
provision where the possibility for reservations was prohibited. However, later on most 
of the states that had voted against reservation possibilities changed their position. 
Holland’s representative, who acted as an advocate for these countries, explained that 
they had changed their view in order to create a sprit of compromise among the 
CAHMIN members. They hoped that this kind of ethos would be seen in other problem 
areas (especially the supervisory mechanism). The unnamed target for their appeal for 
consensus was the United Kingdom, who however, refused to accept that a revised 
decision on reservations would require compromises in other issues from his side.217 In 
a new vote only Austria, Lithuania and Finland voted against the possibility to add 
reservation to the FCNM. 
The fourth point was to determine the number of ratifications needed for 
the entry into the force of the FCNM. The CAHMIN decided that they required twelve 
ratifications whether they were members of the Council of Europe or not. The fifth and 
last issue was the supervisory (control) mechanism for the implementation process that 
was left for the COM to further focus and decide on due to a lack of time.218 However, 
the CAHMIN decided to recommend that there should be articles on supervisory 
mechanism in the FCNM. Ten of the expert members wanted that the Committee of 
Ministers to be the only supervisory organ, but fifteen saw that there should be an 
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appropriate expert committee. From the fifteen, Finland, Austria and Lithuania 
proposed a particularly committee of governmental experts. With the first four points, 
the procedure led to a conventional rule.  
The second round of reading (the final drafting of the substantive 
provisions) began, and the CAHMIN decided on the preamble and the first fourteen 
articles. Although the members of the committee agreed in the beginning of the second 
reading that they should focus on technical amendments only, some experts from time 
to time, tried to make substance amendments to the draft convention as well. Because of 
the technical nature of the changes, they were not that significant. Most importantly the 
alteration will help to understand the FCNM particularly as a suggestive convention of 
principles that does not include directly effective commitments. Once again, due to a 
lack of time, the committee was unable to work on the additional protocol to the ECHR. 
 Despite the difficulties in their work, the CAHMIN made progress in the 
sixth meeting so that it was supposed to finish the draft FCNM in its next meeting in 
October. It had to finish the second round of reading from the article 15 onwards and 
formulate the explanatory report. The completion of the latter would be more probable 
because the experts were instructed to send their comments on the draft version 
conducted by the secretariat, well before the next meeting. Thus, as Mr Aarnio 
concludes, “the FCNM might be most probably opened for signature in the November 
COM meeting…instead it is rather questionable that the CAHMIN would be able to 
reach the deadline with the additional protocol to the ECHR.”219 
5.3 Evaluating the work of the expert group from the perspective of the Finnish 
participants 
Mr Aarnio and Mr Kosonen from the legal department of the Finnish Ministry of 
Foreign Affairs evaluate extensively the organising and the opinions expressed in the 6th 
CAHMIN meeting. They criticize Chairman Boillat, faithful to his habits, on being too 
patient when presiding; giving an opportunity for some of the representatives to take too 
long addresses on superficial matters or on issues that had already been solved several 
times. Boillat’s way of governance thus slowed down the already arduous task of the 
expert committee, despite his expertise in minority and human rights issues, which the 
Finnish representatives highly respected.  
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 The second issue that Mr Aarnio and Mr Kosonen evaluated was the 
negotiation climate during the meeting sessions. In general they regarded it as good, but 
Great Britain’s representatives speeches are accused of being belittling, insulting and 
even threatening towards other delegates, from whom many responded with resentment 
either in their own floors or in the hallway discussions. This kind of attitude and 
behaviour only made the already difficult task to find consensus more cumbersome. 
Additionally, the ever-resistant permanent French representative in the Council of 
Europe took a hard line on the issue and challenged the independence of the experts 
regarding the Committee of Ministers. Otherwise his speech is described as competent 
and decorous.220 The slow progress with their work, despite the prolonged meetings, 
increased the prevalent frustration among the experts.221 Mr Aarnio and Mr Kosonen 
see the slow progress as a result of the representatives’ unnecessary or unnecessarily 
long speeches. Another source of annoyance for the Finnish rapporteurs regarding the 
congress behaviour of the CAHMIN was the habit of committee members of being late 
from the morning and post-lunch meetings. Thus with a more punctual, organised, less 
rambling and tardy meeting behaviour more time and energy would have been left to the 
actual debate and decisions on the pressing issues, in an already tight schedule.  
 Especially interesting from the perspective of studying opinions and 
concepts about minority rights issues, is that Mr Aarnio and Mr Kosonen see the expert 
debates on legal, political and social issues related to minority rights, human rights, 
integration and international law as being labelled with certain irrationality and lack of 
logic. The preparation process was irrational because it did not proceed with the right 
questions, and in the right order. It was irrational because there was no collective 
understanding on what the committee was de facto dealing with: what kind of rights 
were needed; and to whom these rights belonged. Hence the pragmatic approach the 
institution had chosen to follow did not work as intended. It mainly left unsolved knots 
to the work of the institutional bodies and finally restrained the final solution from 
working on a definitive manner. 
The Finnish reporters continue to assess that the reason behind this 
irrationality is the eminently strong political nature of the minority question for some 
nation-states, and moreover for the representatives of these nations. Some of these 
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representatives then made vigorous efforts to prevent the CAHMIN from including 
provisions to the FCNM that was difficult for their respective countries. This notion is 
an important indicator of the lack of political and national independence of the experts. 
Therefore it is proof that the COE’s institutional structures that prepared (alongside the 
ones that made the decisions and declaration: The Committee of Ministers, The Vienna 
Summit) the minority rights protection did not act as advocates for supranational, 
international and universal decision-making.  Neither were they aimed to create a 
definitive and independent solution for problem that needed to be solved. Instead, the 
CAHMIN was one part of the nation-state systems’ intergovernmental cooperation that 
surely tried to solve the minority question, but from their nation-states’ perspective – 
without interfering with national objectives or without threatening the state sovereignty 
and its self-determination.  
To conclude, in terms of results, mandate and authority, CAHMIN was the 
most important expert group that prepared international protection of minority rights 
pre- and post-FCNM. But it carried out its work on finding the solution to the minority 
question, acknowledged by the European institutions and nation-states, not from the 
perspective of what was best for the issue or the most definitive and universal solution 
but from the perspective of the European nation-states. 
 Mr Aarnio and Mr Kosonen report that the distribution in voting followed 
the patterns seen in previous meetings of the CAHMIN. Especially the United 
Kingdom, France, Greece, Turkey and the new Central and Eastern European countries 
(not Hungary) were voting against the others.222 The first group was generally against 
more extensive and universal minority rights following the lines of their national 
politics223 or traditions in ideological224 attitude towards the issue. They further analyse 
the participation of the Nordic states in the CAHMIN; Norway was active and 
constructive, Denmark active but careful, and Sweden stayed in the background but 
worked hard to turn the debate to the core of the issues from the side tracks and was 
positive towards minority rights protection in general. Mr Aarnio and Mr Kosonen 
describe their own behaviour as practical and active especially if an issue was central in 
general or in Finnish constitutional perspective. Otherwise, they aimed to contribute to 
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that the FCNM articles both formally and objectively answered the international treaty 
standards. 
5.4 Finalizing the convention text 
The CAHMIN received the decisions by the Ministers’ Deputies at their 517th bis 
meeting (7th of October 1994) concerning the draft framework convention before its 7th 
meeting in 10th – 14th of October. The COM had prepared a provision on the 
convention’s supervisory mechanism and chapters that would be included in the 
explanatory report of the FCNM.225 The expert group CAHMIN decided to focus first 
on finishing the second round of reading of the draft framework convention.226 After 
this it read and re-read the explanatory report twice. The text of the draft Framework 
Convention for the protection of National Minorities and its explanatory report were 
finally adopted. Now the experts invited the Committee of Ministers to adopt the draft 
framework convention as well; later to open it for signature; and thirdly to authorise 
publication of the explanatory report.  
 Eero J. Aarnio and Arto Kosonen report that the work conducted within 
the CAHMIN was slow and difficult. Especially time-consuming was the processing of 
the explanatory memorandum. It was prepared by the secretariat of the Committee of 
Ministers but the representatives had sent almost two hundred comments on this draft 
before the meeting and all of these had to be processed. In addition, on some points, the 
experts conducted comprehensive and somewhat unnecessary debates. They report that 
some delegates tried through the explanatory report, interpret the content of the FCNM 
articles in a substantive manner, even against the clear phrasing of the provisions. Mr 
Aarnio and Mr Kosonen evaluate the explanatory report as “a rather restricted 
document, which explanatory value is contentually [sic] not that significant.”227  
 The Finnish experts, similarly to the earlier reports, criticise the soft 
chairmanship of Mr Boillat that allowed long, sometimes unnecessary and disturbing 
speeches.228 However, they continue that perhaps sometimes this kind of method of 
leading is needed as the minority question and issues related to it that are filled with 
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hard international and national political questions. Mr Aarnio and Mr Kosonen also 
praise the competence of Mr Boillat that often led the debate back on its right track.  
 Their report evaluates the climate of the 7th CAHMIN meeting as rather 
good, explicitly better than in previous ones. In effect, most of the controversial matters 
were settled in the first six meetings and by the Ministers’ Deputies political statement. 
There were, however, several votes following the lines of the earlier meetings: the 
United Kingdom, France, Greece, Turkey and the new Central and Eastern European 
countries (not Hungary) against others. Finland shared its opinions and votes mainly 
with Austria, Hungary, Germany and Norway. The earlier group that could be described 
as more negative towards universal and extensively defined minority paradigm won 
most of the close votes because the latter was missing representatives from Holland and 
Portugal. Mr Kosonen and Mr Aarnio estimate that Finland will have no problems in 
signing the Framework Convention for the protection of National Minorities, because it 
does not require any constitutional or legislative actions. The expert decided not to 
define the holders of these rights, and furthermore evaded the difficult conceptual tasks 
that the Parliamentary Assembly wished it to solve.  
 
Chapter 6: The institutional solution and the closing horizons of European 
minority protection 
The considerations of the additional protocol to the ECHR were postponed, again, for 
lack of time, in the CAHMIN’s 7th meeting.229 Mr Aarnio and Mr Kosonen are sceptical 
that the CAHMIN would be able to formulate an additional protocol to the ECHR until 
the deadline (31st of December1994) in two weeklong meetings. Its provisions would be 
included in the scope of the European Court of Human Rights and therefore be more 
influential from the perspectives of international law and national politics. The possible 
provisions although fewer in number would have to be more detailed and carefully 
completed than the ones in the FCNM. The rapporteurs evaluate that at least three more 
meetings sessions would be required and that the additional protocol would be far more 
significant also from the Finnish perspective.  
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 As the analysis of the work of the CAHMIN showcases, additional 
protocol was only briefly discussed in its first meetings where it was decided that 
priority was given to formulating the draft FCNM. It had a tighter deadline and 
emphasis was given to this instrument by the relevant political institutional organs such 
as the annual COM meetings, the COM Ministers’ Deputies meetings and most of all 
the Vienna Summit Declaration. The working group of the CAHMIN that ended up 
discussing and drafting this secondary task only once, wanted to develop the two lines 
of finding a solution to the minority question simultaneously. Instead, the work on 
additional protocol was postponed in every CAHMIN meeting due to lack of time, and 
no separate working group was set up to work on it. The drafting of the additional 
protocol was moved aside, and it became a second-class matter regarding the actions 
and debate on minority rights protection within the CAHMIN. To most parts the line E 
had been considered as reversionary in the COE’s intergovernmental and expert levels, 
and in other European institutions as well. Only the Parliamentary Assembly of the 
COE had given primary focus to this line of interpretation of what was the best solution 
to the protection of minority rights in European nation-states.  
After finishing the draft for FCNM in its 8th meeting between 7th and 10th 
of November, the CAHMIN finally got to deal with the additional protocol – the line E. 
When interpreting especially the reports of Finnish experts in the committee, Eero J. 
Aarnio and Arto Kosonen, the CAHMIN members (or at least some of them) had 
wanted to commence the task earlier. However, the political guidelines instructed to 
focus on it only after the first task was perfected. Also, the issue of an additional 
protocol to the ECHR was a far more controversial one than the FCNM, and divided the 
opinions of the group of experts and consequently the member states of the Council of 
Europe.  
 The CAHMIN devoted most of this meeting to the second part of its terms 
of reference: drafting a protocol to the ECHR.230 According to Eero J. Aarnio “right at 
the beginning of the work, the common understanding has been that the question will 
prove to be quite complex.”231 The committee agree on three defining criteria for its 
work and in addition a list of elements for rights that were to be included in the 
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discussion and thirdly a list of questions that should be considered in the drafting 
process. Also there was a preparatory document conducted in close connection to the 
CAHMIN that was used as reference point in the discussion: the Austrian proposal for 
an additional protocol in the Cultural Field to the ECHR with explanatory 
memorandum.232 
 The first criteria to explicate the committee’s mandate regarding the 
additional protocol was that it should complement the ECHR in the cultural field by 
provisions guaranteeing individual rights. The rights should be of a universal nature and 
not reserved exclusively for persons belonging to national minorities. However, 
particular emphasis was to be put on this group of individuals; to recognise their 
situation and needs in general. The second criterion was that these rights should fall 
within the cultural field. The committee backed off from defining what was intended 
with the concept, and considered that the adoption of a pragmatic approach would be 
preferable. The third criterion emphasised by the experts was that the rights in the 
protocol had to be justiciable. In other words, they should be precise enough to be able 
to be relied on in court.  
 The list of elements the CAHMIN discussed based on the previous criteria 
included linguistic rights; principles regarding the use of one’s language; individuals 
rights to choose its’ belonging to a group and to be related with a specific cultural 
identity; rights on education, information and intellectual property. The committee 
decided to examine the elements in the light of the criteria and following questions: is 
the rights additional to those rights already guaranteed by the ECHR, is the right 
envisaged as a fundamental right, does it correspond to a real need and is it justiciable?  
 After these general guidelines the committee exchanged views regarding 
the matter with Mr Weber, Director of Committee of Education, Culture and Sport, 
which had as well considered the content and concepts of cultural rights. His 
committee’s approach had a starting point in the statement that “Europe today is a 
multicultural society”, in which the question of cultural rights is not relevant to 
minorities alone. Thus the European institutions or the European society need to answer 
the question, of how a public space that links universal values with cultural specificity 
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can be created.233 The values would here mean the ones the Vienna Summit 
emphasised: democratic equality, human rights, rule of law and cultural heritage.  
 Will Kymlicka argues in his study on re-internationalizing minority rights 
that within the international institutions there was no change in commitments made to 
universal values: the international society did not decide in the 1990s that values listed 
earlier were just now worth protecting. What did change, however, were the 
assumptions about the impact of minority rights on these goals. This research on 
minority rights protection with a focus on the COE, backs up Kymlicka’s statement that 
“international organisations assert that minority rights support, rather than inhibit” the 
commitments on universal values.234 CAHMIN’s exchange of views with Mr Weber, 
and his opinions are examples of the change in opinions and attitudes and of the shift 
towards conditions where the dynamics of the concepts of multicultural society, 
universal values and cultural identity are perceived as essential.  
 In its 8th meeting, the CAHMIN made a statement that this debate would 
serve as a guideline for its work. Chairman Boillat stated that he did not see any 
contradiction in the committee’s mandate between the identification of universal 
cultural rights and those that are of particular interests to individuals that belong to a 
national minority. It would be crucial however to keep in mind that the rights to be 
formulated in the additional protocol could not be inclusively for minority rights, in 
order to respect the principle of universality of the ECHR. Thus the discussion would 
not focus on whether the rights of minorities should part of universal human rights, but 
rather on what kind of universal human rights there should be to safe-guard the situation 
of minorities: their existence, identity and cultural heritage. The acknowledgement of 
the latter as a question that needed an answer showcased the view that protection of 
minority rights was neither unnecessary nor destabilizing for the peace, stability and 
democracy or for the protection of universal values but vice versa.  
 Through this mind-set that the rights in the additional protocol needed to 
be universal, the experts stated that these rights could not be directed explicitly towards 
individuals belonging to a minority. Hence no definition for national minority was 
needed. However, guidelines to what was their target group would have been helpful, 
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for the sake of their own debate. The chosen pragmatic approach of no definition was 
the strength and the weakness of the CAHMIN also in regarding the drafting work of 
the additional protocol: they were able to debate on other issues and specifics but the 
lack of definition or framing reduced the meaning of their decisions. 
The 9th meeting of the CAHMIN was held between 5th and 9th of 
December 1994. The Committee of Ministers had given the CAHMIN more time to 
prepare a draft protocol complementing the ECHR to the cultural field. The new 
deadline was the end of 1995. In the meeting, an exchange of views was held with 
professor Decaux who was part of the so-called Fribourg group235. It had proposed a 
preliminary draft protocol in late 1993.236 The CAHMIN had then treated the document 
by the Fribourg group as a working document in its drafting work. 
 The work of the Fribourg groups was driven by the ideas of liberal 
multiculturalism and a new perception on minority rights as a part of universal human 
rights and moral values, and not as part of the political fear of ethnic conflict and violent 
nationalism. It used as a point of reference: the universality cultural rights, the principle 
of culture as a matter of individual choice and not of objective determination, and a 
pluralist view of society.237 Further it had aimed to “combine the individual and 
universal outlook based on the concept of equality”. The contents of the proposal were 
based on the legal primacy of human rights and human dignity.  
 After this, the committee of experts continued the detailed drafting work 
of the rights that were possibly included in the additional protocol.238 In the previous 
meeting it had discussed in detail the right to use one’s language in private and in 
public, and the right to a name. As for neither of these rights, the experts were able to 
reach a consensus whether it should be included in the protocol or not. In the December 
meeting eight more rights and issues were covered but, once again, the committee of 
experts failed to reach a satisfying agreement on them. 
 The inability to decide on anything and the eminently impossible task of 
agreeing on what kind of rights and elements the protocol should include frustrated the 
expert members. According to Mr Aarnio, after an acrimonious speech by the Danish 
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representative, the expert group had to refer to its mandate and to the letter from the 
Council of Europe’s Secretary General Lalumière (21st of September 1993) which had 
worked as a subtext for the CAHMIN’s terms of reference: the committee was not 
supposed to prepare a comprehensive and decisive document on cultural rights, but “an 
additional protocol that complemented the ECHR in the cultural field with articles that 
guarantee individual rights especially to persons belonging to a national minority.”239 
Therefore the CAHMIN’s focus should have been in agreeing on conceptual 
understandings on the issue itself: to define what was supposed to be in the document 
and why, not on the wording or on specific legal details from international or national 
perspectives.  
 Mr Aarnio describes the meeting: “overall climate in [sic] was scattered 
and there was no apparent way of reaching consensus whatsoever. This was expected to 
change when the committee was to deal with concrete draft articles”. The countries that 
usually and generally regarded the minority rights protection in a positive manner 
continued in their approach. However, there was a certain kind of lack of enthusiasm 
among those who had supported more extensive and wide-ranging minority rights 
protection in the drafting of the FCNM. After the completion of its first task and a year 
of difficult juridical, political and ideological discussions, the experts were less active 
with their opinions. At the close of the ninth meeting, the CAHMIN instructed the 
chairman Boillat, vice-chairman von Hebel and the secretariat to prepare in advance for 
its next meeting draft articles for possible inclusion in a protocol, together with 
alternative proposals the experts were invited to submit. In addition, the committee 
invited its members to commence appropriate consultations at national level 
forthwith.240 
6.1 The closing horizons of European minority protection 
Chairman Boillat introduced proposals for rights in the CAHMIN’s 10th meeting 
between 27th of February and 3rd of March 1995. The main objective of the proposed 
provisions was to put the exchange of views during the discussion of the last two 
meetings into terms of legal provisions. Now the committee was supposed to give all 
the draft articles a first reading and decide which of them have a chance of being 
accepted. The CAHMIN was unable to agree on almost anything. Every proposal met 
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opposition either in content, specific wording or overall ideology. The proposal 
document was returned to the drafting group.  
 In its’ 11th, 12th and 13th meetings, the CAHMIN was unable to make any 
significant progress or decisions. The list241 of proposed elements and rights that was 
first introduced already at the 8th meeting remained as the most significant text or 
reflection that the CAHMIN was able to produce regarding the line E of answering the 
minority question. The draft articles were merely discussed, and the discussions were 
hardly unanimous. Eero J. Aarnio, the Finnish representative in the CAHMIN evaluated 
in his reports from the winter of 1994–1995 that the efforts to work on the matter 
eroded after the tough process with the FCNM and because of the legally and 
ideologically more controversial and conflicted nature of the idea of adding a protocol 
to the ECHR with a focus on minority rights. In addition, the national and international 
politic will to push to continue to solve the minority question declined.242 The 
completion of FCNM satisfied the political needs and the public image of the most of 
the nations, both with a positive and a negative position towards minority rights 
protection. The line E was both from the national and constitutional perspectives a far 
more controversial issue: if materialized it would directly affect the nation-state 
legislation, and their social and political structures. It would give less room for 
manoeuvre than the FCNM. All in all there was no similar kind of national (or 
intergovernmental) pressure to complete this task. 
 During the 1995 fall-meetings the CAHMIN produced an activity report 
for the attention of the Committee of Ministers, explaining the situation as it was in 
November 1995.243 In January 1996, the COM on the basis of this report suspended the 
work on the additional protocol. It is representational that the list of proposed articles, 
three essential criteria and the list of question to be considered, as they were discussed 
already in November 1994, are introduced as the most significant results in this report. 
                                                
241 See for example page 5 in CAHMIN (95) 22 Addendum, 24 January 1994.  
242 An exception to this statement is Austria, whose representatives submitted to CHAMIN four 
documents to promote agreement on a draft additional protocol to the ECHR. The issue had been an 
Austrian pet already before the establishment of the CAHMIN: it had proposed an additional protocol 
already prior to the Vienna Summit in October 1993. 
243 CAHMIN (95) Addendum. 
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In addition, four protocols were drafted, but these rights “would have implied little 
progress in relation to existing minority protection and human rights standards.”244 
  The report further identifies the main political, legal and economic 
obstacles the committee of expert had encountered. The CAHMIN declares that the 
difficulties that resulted in its failure to achieve the second goal in its terms of reference 
were three-fold. First they were economic as “the costs engendered by the enactment of 
these rights might induce states to restrict the benefits.”245 Secondly they were 
constitutional (or political) – certain rights being proposed could come into conflict with 
the constitutional order of certain states and some of them might “lead to a transfer of 
competence from the executive, legislative and judicial authorities, for example in the 
field of national education.”246 And thirdly they were legal as “the introduction of new 
rights in the additional protocol might restrict the current extensive interpretation by the 
Court of the ECHR and its protocols. Besides, one would have to identify these new 
individual rights such as, for example, cultural identity.”247 Thornberry and Martin 
Estébanez support the statements made in this chapter and argue that “these arguments 
show the strong reluctance of states to take serious steps to adopt legal standards in this 
filed that would fall under the scope of the ECHR.”248 
 According to Thornberry and Martin Estébanez, the list of draft articles 
indicates a “very diverse and occasionally unusual approach to the nature and character 
of the rights to be included in the protocol”. These features and the debates in these six 
meetings where the CAHMIN discussed the matter do highlight the committee’s 
interpretation of the Vienna Summit declaration that was considered as the birthstone 
for the terms of reference of the committee. The CAHMIN’s focus is to include cultural 
rights in a universal manner that would apply to every individual, but so that the rights 
should have particular relevance for persons belonging to national minorities. However, 
the political, international and intergovernmental opportunity249 to specifically protect 
(cultural) rights of persons belonging to minorities was missed because it was linked to 
the protection of the cultural rights of every individual and that was impossible to agree 
                                                
244 Thornberry & Martin Estébanez 2004,  p. 204. 
245 Report, Cultural Rights at the COE (1949-1996), CDDC (97) p. 5–7. 
246 CAHMIN (95) Addendum, p. 6. 
247 Report, Cultural Rights at the COE (1949-1996), CDDC (97) p. 5–7.  
248 Thornberry & Martin Estébanez 2004, p. 204. 
249 Already the completion of the FCNM is a proof of the existence of the good ground for minority right 
protection. Additionally the first part of this research aims to establish the existence of such opportunity – 
horizons for minority protection.  
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upon. In other words, the zeitgeist to answer to the minority question was lost regarding 
the second line of finding a solution. The relationship it had with universal individual 
rights was conceptually impossible to solve from an expert perspective when the 
national objectives were weighted as much as they were within the COM structures. 
The activity report of the CAHMIN suggested four options for its future 
with the task, and after that the COM decided to: 1) suspend the work of the CAHMIN 
on the ‘drafting of an additional protocol, and 2) continue to reflect on the feasibility of 
further standard-setting in the cultural field and in the field of protection of national 
minorities taking into account the Declaration adopted at the Vienna Summit. This 
decision was understandable in the light of the very minor progress made in the 
CAHMIN. In addition, the overall impression of the activity report is rather negative 
and passive.  
Thornberry and Martin Estébanez analyse the decision of the COM in 
their book. First of all, they point out, that it differs substantially from the original 
mandate of the Vienna Declaration that clearly refers that the protocol should 
complement ECHR in the cultural field with particular connection to persons belonging 
to national minorities. Now in the second paragraph of the COM decision, the fields of 
culture and national minorities are separated. Also, and according to them, more 
worryingly, “the decision to reflect ‘on the feasibility’ if further standard-setting seems 
to have brought into question not only whether the option of the adoption of an 
additional protocol…is workable at present, but even whether the adoption of any type 
of instrument in this field is practicable.”250  
Although, the COM has declared that the minority question and setting of 
further standards has since been on the agenda, no intergovernmental actions have been 
made after the suspension of CAHMIN.251 Hence, the evident zeitgeist in minority 
rights protection in the Council of Europe ended already with the completion of the 
Framework Convention. The time after that the CAHMIN worked on the additional 
protocol were merely overtime for the expert group to try to find an answer to the 
institutions second task set in, but no heart and soul were put in the effort.  
                                                
250 Thornberry & Martin Estébanez 2004, p. 206. 
251 With an exception of the Ad Hoc working party that worked to implement the articles 24 to 26 of the 
FCNM regarding the supervisory mechanisms (CAHMEC, 1996–97). 
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From the COM structures, especially the preparatory debates and 
decisions of two expert groups, DH-MIN and CAHMIN are the most interesting. The 
analysis of their work illustrates the difficulty of the task at hand: different ideological, 
juridical, political and conceptual understandings on the minority question as a whole 
and defining the relevant concepts; different national and traditional perspectives on the 
matter; complex process of producing international law; and the effect of political 
pressure and deadlines when such a controversial issue is prepared. In addition, the 
analysis shows the pecking order in the institutional process of finding a solution to the 
minority question: urgency to settle and declare decisions and consensus over sustained 
or systematic discussion on the best possible situation for the peoples and societies.  
The work of the expert groups, in the post-Vienna context of 
intergovernmental cooperation within the Council of Europe, was conducted in a strong 
political guidance. It meant emphasis on the interests of European nation-states over the 
matter of universal minority rights protection. The decision of the COM Ministers’ 
Deputies meetings addressed to the CAHMIN and DH-MIN indicates this kind of 
guidance.252 Thus the committees were not independent or technocratic, and their 
assignment was, to put simply, to turn certain political commitments and declarations 
into legally credible and sustainable documents.253  So in the context of the negotiation 
process that aimed to fill the void for a proper solution to the minority question, 
CAHMIN and DH-MIN did the hard legal basis for an international standard-setting 
framework. But this work had a (national) political stress over juridical and social 
dimensions of universal and defining answers to the minority rights protection.  
6.2 The Framework Convention – the institutional solution  
The previous chapter establishes how the political commitments and pressure after the 
Vienna Summit in October 1993 guided the Committee of Ministers and its organs to 
conduct its work on finding a definitive solution to the minority question. The 
institutional approach opted for a pragmatic approach and chose an amendable and 
flexible Framework Convention as the instrument for the political and legal protection 
of European minorities. The FCNM is most of all a consensus choice between the 
                                                
252 For example CAHMIN (94) 18: the 515th meeting, CAHMIN (94) 27: the 516th meeting. DH-MIN: 
decisions No. CM/535/210592 and No. CM/552/090393.  
253 To some extent the pre-Vienna and pre-DH-MIN work of the Venice commission was more 
independent from the whole process since it had no hard political mandate to fulfil for, and the minority 
question was not in the core of the COM-politics: the zeitgeist of minority rights protection had not yet 
reached the intergovernmental institution.  
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transnational protection of minorities and the objectives of European nation-states. The 
latter was emphasised in Vienna and later in the comments on the work of the expert 
committee CAHMIN by the Committee of Ministers. The legacy of Vienna Summit is 
that European nation-states were able to make a statement on the need to answer the 
minority question. With a closer observation, its influence on what the end results were 
going to look like is clearly visible. The Framework Convention offers a minimum 
standard for minority protection, which satisfied most of the European states, in the East 
and in the West.  
The Framework Convention for the protection of National Minorities was 
adopted on the 10th of November 1994, opened for signature on the 1st of February 
1995, and it entered into force on the 1st of February 1998. By and large, the FCNM “is 
the most comprehensive of the Council of Europe instruments touching on minority 
rights.”254 It is the first legally binding multilateral instrument on the protection of 
national minorities in general. It justifies that the matter of minority rights protection is 
one that falls within the scope of international cooperation and is an integral part of 
universal human rights.  
 The FCNM ends an era in the European institutions, as it is the final 
product of the post-Cold War climate that aimed to solve a minority question that 
European community saw, if left unsolved, as a threat for peace, democracy and 
stability for future societies. It is a product of intergovernmental cooperation of 
European nation-states that transformed a transnational idea of universal and definitive 
legal, political and social standards on minority rights to an intergovernmental and 
politically (nationally) acceptable framework.  
 Despite the negative tone of assessments in general, and the vast 
contemporary criticism directed towards the Framework Convention, the vague and too 
flexible document that prioritised national objectives, became a European standard on 
which the European institutions have based thier observation and guidance on 
relationships between states and minorities. The FCNM relies heavily on its supervisory 
mechanism, the Advisory Committee, which had made the convention as significant as 
it is. The suspicion towards the convention and towards its Advisory Committee was 
however justifiable because there were absolutely no guarantees that it could work.     
                                                
254 Thornberry & Martin Estébanez 2004, p. 89. 
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 The content and the juridical-politic nature of the FCNM is extremely well 
studied by Thornberry & Martín Estebanez (2004), Weller (ed, 2008) and Verstichel, 
Alen, De Witte & Lemmens (eds, 2008), to name a few. This text shall not repeat this 
task. The FCNM represents the end results in a process that was historically unique. In 
addition, it is not relevant for this thesis to evaluate whether the FCNM is or was a good 
solution or a watered-down consensus answer to the minority question. More interesting 
here is the process that led to it and to some extent the comparison between the FCNM 
and other proposals. However, the FCNM is briefly evaluated in the following pages but 
from the perspective of the institutional organs that were involved with the topic 
between 1990 and 1995. To add some external perspective to these internal (COE) 
evaluations, the opinions on FCNM by some of the relevant academia are introduced. 
The FCNM was a disappointment for those institutional actors and 
European states that wanted a more comprehensive and legally guaranteed protection by 
adding a protocol on specific minority rights to the ECHR. Within the Council of 
Europe, especially the Parliamentary Assembly, was critical towards developments in 
Vienna and after the Summit. Finally it saw the FCNM as an inadequate consensus that 
allowed too much room for manoeuvre for nation-states – the protection of minority 
rights was not on stable grounds. From the perspective of the Parliamentary Assembly, 
the results did not live up to the preliminary and draft standards discussed in the CSCE 
Copenhagen document or in the Assembly’s own texts. 
 Already the Assembly reaction to the Vienna Summit was anti-climax 
because it indicated that the COE member states were not ready to follow the path of 
additional protocol to the ECHR. From Patrick Thornberry and Maria Amor Martín 
Estébanez: “In Recommendation 1231 (1994) on the follow-up to the Vienna Summit, 
the assembly deeply regretted that the summit did not follow its [earlier] 
recommendation…and recommended that the COM revise its decision in this 
connection.”255 The Parliamentary Assembly announced that if the COM would 
maintain its position on the instrumental choice for protection, it should follow the early 
principles laid out by the Assembly and in the CSCE Copenhagen Document before the 
COM started to work on solving the minority question with a more nation-state centred 
approach.  
                                                
255 Thornberry & Martin Estébanez 2004, p. 404.  
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 After the adoption of the FCNM, the Parliamentary Assembly presented 
Recommendation 1255 (1995) where it implied dissatisfaction and reservations towards 
the content of the FCNM, moreover on what it did not include. The legal nature of the 
Framework Convention was also questioned in the recommendation as its guarantees 
were seen as non-sufficient. The Assembly describes the FCNM text as vague in 
definitions, and criticized the objectives and principles of the instrument. Finally, the 
implementation machinery framed in FCNM was described as feeble, and that it gave 
opportunity for national politicians and authorities to influence the monitoring 
procedures too much.256  
 However, the Parliamentary Assembly would not continue the 
development of its own drafts and proposals for an answer to the minority question. As 
mentioned earlier, Recommendation 1201 remained as its main text for solution. After 
the FCNM was introduced the Assembly encouraged the COM plans to work on the 
draft protocol to the ECHR. The Assembly even introduced a list of provision from 
Recommendation 1201 on national minorities that could be included in CAHMIN’s 
work on the additional protocol.  
Later the intergovernmental plans following the Vienna Summit 
Declaration were suspended by the COM and swept away from the institutions’ core 
developments on minority rights protection. Thus the recommendations and the main 
line of interpretation for the best possible solution by the Assembly were not followed 
to this respect. In Recommendation 1285 (1996) the Assembly repeats its disappointed 
feedback on COM’s end results, expressed in Recommendation 1255, that the Vienna 
Summit and later the COM did not follow its proposal do an additional protocol on the 
rights of national minorities to the ECHR.  
Hereon, the focus of the Parliamentary Assembly on the minority rights 
protection within the Council of Europe structures, changed with the COM’s 
institutional choices established in 1995. Already from Recommendation 1255 (1995) 
onwards, the Assembly focused on examining the Advisory Committee established in 
the FCNM to monitor the protection of the rights included in the document. From the 
perspective of the Parliamentary Assembly, the horizons to create universal and 
                                                
256 Recommendation 1255 (1995) adopted by the Assembly on 31 January 1995 (3rd Sitting). See also 
Doc. 7228, report of the Committee on Legal Affairs and Human Rights, reported by Mr Bindig 
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definitive political and legal international standards regarding the protection of minority 
rights closed in two stages: first with the institutional choice made by the Vienna 
Summit and after that followed and completed by the COM to create a Framework 
Convention instead of adding a minority protocol to the ECHR; and secondly with the 
1995 decision by the COM to suspend the work on the additional protocol. The 
Assembly has continued insisting on the additional protocol, but no progress has been 
made from the intergovernmental side of the institution. After the closure of the 
horizons – the end of the zeitgeist – of creating international standards, the minority 
rights protection was not forgotten by the Parliamentary Assembly but it appeared in 
different forms and the debates, opinions and arguments on the matter were of different 
nature than during the years between 1990 and 1995. 
The Committee of Ministers – the intergovernmental body of the Council 
of Europe – started to put a proper effort to solving the minority question later than the 
Parliamentary Assembly or some other international institutions such as the regional 
CSCE and the global United Nations. Despite some preliminary and less influential 
considerations on the matter by the Venice Commission, the COM structures push on 
the matter commenced in 1993. This was a result of the rise in the level of urgency to 
define minority protection in the European continent, but also of recommendations by 
the Parliamentary Assembly and of the initiatives of some high-place individual 
politicians and core-countries of the COE’s scope (e.g. President Mitterand, “the Vienna 
states”). These international and transnational (the Assembly) initiatives pressured the 
intergovernmental organisation to act, but their influence on the institutional choice the 
COM made was minor.  
 The 1993 Vienna Summit gave the intergovernmental process a high-level 
political shove that led to the work of the CAHMIN and later to the FCNM that is to 
this day the most significant international agreement on minority rights protection. So, 
despite that it is treated as a latecomer, the Vienna Summit was the trigger and the COM 
the motor in defining the unparalleled and historical institutional solution. But the result 
is also to a great extent its father’s child; the more universal, supranational and legally 
stricter solutions were dismissed for the sake of national sovereignty, self-determination 
and political objectives.  
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 When the zeitgeist to protect (national) minorities finally reached the 
decisive bodies of the European institutions, they made an effort to give the question a 
proper answer, but after all, an answer where national and political majority objectives 
were emphasised over universally defining constructions and strict juridical agreement. 
There was a change in the way of thinking about minorities and their rights, and about 
their relationship with the nation-state system, international human rights and universal 
moral values in 1990–1995. However, opposing ambitions not to interfere with the 
predominant system too much affected the political and practical actions. Solving the 
minority question in the Council of Europe and moreover the construction of the final 
solution by the Committee of Ministers, showcases how a European institutional system 
responded to an issue where a statement, a definition and a consensus solution was 
desperately needed. In the process and with its end results, the Council of Europe 
emphasised fast, framing and indicative options: a solution that would suite the diverse 
set of nations, traditions and political situations; a statement that solely declared that the 
need and the urgency existed; but not a definitive answer of what did minority rights 
mean or how strictly constructed the protection of their existence in the societies of 
people should be, especially at the expense of some core values of the nation-state 
system. With the FCNM, the COE closed the horizons for international and institutional 
standards regarding the minority rights protection, and to this day it is the only 
transnational European treaty that through international obligations binds its signatories 
to protect minority rights.  
 The change in attitudes and opinions in the early 1990s has been 
permanent in the intergovernmental structures of the institution, although no significant 
treaties or declaration have been made since the 1995 adoption of the FCNM. However, 
the COM has adopted an approach that “considers the minority question as confined to 
the states of Central and Eastern Europe”. In addition it tends to put significant political 
stress on “considering solutions to minority questions only in connection with conflict 
situations.”257 The other view that focuses on the issues relationship with universal 
moral values and human rights has remained in the discussions of COM’s expert bodies 
but has continued to be a non-topic in institutions organs that have the political power 
and international influence.  
                                                
257 Thornberry & Martin Estébanez 2004, p. 250. 
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 As established after the FCNM, the COM has restrained from drafting or 
producing new international standards and agreements related to minority rights 
protection. However, as did the Parliamentary Assembly, its focus changed towards the 
practices of the Advisory Committee of the FCNM: to put political influence in order to 
be in balance with the expert opinions of the Committee. 
Most of the more recent academic discourses evaluate the Framework 
Convention through observing the work of the Advisory Committee. It is true that 
deciding whether the agreement was a success or not can be established only with 
studies on how it works in practice. However, this research gives more focus on those 
assessments that study the FCNM as a result of an institutional process that aimed to 
find a solution to the minority question, which the European community behind the 
institutions saw as urgent.  
Here the academic comments that evaluate the FCNM as a transnational 
European agreement and as a proposed perfect solution to a problem are introduced. 
These evaluations are in most cases conducted from the perspective of international law 
and international human rights protection, but the different central approach does not 
make them less valuable to this research’s conclusions on the responses to the end 
results of the process it studies. 
Patrick Thornberry and Maria Amor Martín Estébanez make the major 
contribution to the study of minority rights in Europe. Their book presents the principal 
standards and mechanisms created by the Council of Europe. It particularly examines 
the institutions’ main legal instruments, the Framework Convention among them. They 
evaluate that the FCNM is the most important text on minority rights protection in 
European space, and its task is to carry this weight “for the foreseeable future.”258The 
writers’ claim that the FCNM is, no matter what kind of potential the other options 
might have had, a binding treaty in international law and it takes its strength from that 
fact. Additionally the conceptual integration of minority rights into the mainstream of 
human rights gives the document weight and authority. Most of all they note that the 
FCNM “is no less binding because it sets out a framework for language: its language of 
international obligation is clear.” 
                                                
258 Thornberry & Martin Estébanez 2004, p. 115. 
 113  
Thornberry and Martín Estébanez conclude that the FCNM is a very 
important instrument for the Council of Europe: “However, the balance between the 
political body (the Committee of Ministers) and the expert body (the Advisory 
Committee) is crucial to success.”259 More recent evaluations have established that after 
the FCNM was put in action in 1998, the system has worked and thus the instrument has 
deserved its status as the flagship of the minority rights protection within the Council of 
Europe and the European Community in general.260 Until now the prestige of the 
FCNM has lied in its political weight and in the pressure the institutions (political, 
intergovernmental) behind can direct towards disobedient nation-states. One way of 
developing the system would be to move towards a judicial system that would 
consequently be more rigid and would need more comprehensive and explicit 
definitions. However, nothing implicates that such developments would be made in the 
institutions’ intergovernmental level.   
Marc Weller edits another take on the Framework Convention that 
requires observation in 2005. This commentary analyses the FCNM point by point from 
a juridical and international law perspectives. Most of this massive book is detailed in-
depth legal analysis, but it offers some great perspective on how the conventions’ text 
and content should be understood. The editor himself offers a reflective conclusion that 
aims to evaluate the FCNM in general. He too notices the contemporary heavy initial 
criticism towards FCNM. It was a disappointment at the time, because the other option 
– additional protocol to the ECHR – would have rendered minority rights justiciable 
before the Court. Compared to this the FCNM supervisory system in the Advisory 
Committee appeared weak and was under the political control of the Committee of 
Ministers.261 
All in all Weller’s book aims to put the FCNM to test. He sums up the 
reasons behind the contemporary scepticism towards the document: “The ‘framework’ 
character of the convention, the absence of a clear definition of minorities, the lack of 
clear commitment to collective rights, the rather general formulation of some of its 
                                                
259 Ibid, p. 653. 
260 Such assessments have been made by mentioned Thornberry & Martin Estebanez and Weller, but also 
for example in Jutila (2011), Verstichel et al (2008) and in COE’s own five year –evaluation on the 
FCNM: Filling the Frame (2004) 
261 Marc Weller: Conclusion, in Weller (eds) 2005, p. 636. 
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provision, the extensive claw-back clauses and the lack of judicial enforcement.”262 In 
addition, the Parliamentary Assembly of the COE, was even more disappointed in its 
institutions solution as the additional protocol it promoted would have avoided many of 
the problems related to the FCNM: “that protocol would have placed minority rights in 
Europe directly within he system of human rights protection, generating coverage of 
this issue by the powerful European Court of Human Rights.”  
A moderate’s take is that the FCNM is a fair first step in establishing 
minority rights international law. After all minority rights was and still is lagging far 
behind human rights in general. As a side-note only between 1990 and 1995 it was first 
time when it was generally not opposed that minority rights would not necessary 
interfere with human rights. In this context, the developments made with the FCNM are 
impressive. When the change in how people understand and react to something (to 
minority rights protection) is conducted from above – by intergovernmental and 
international institutions – the expectation should be that the steps taken are slow and 
small. What should be essential would be to guarantee that the institutional guidelines to 
nation-states in this respect are heading to the right directions. The FCNM is a useful 
document, but not sufficient, and more developments is needed to get the minority 
rights protection to the same level as the universal human rights protection in Europe 
and globally.  
To conclude, the climate in Europe between 1990 and 1995 indicated that 
the peoples of Europe were ready to protect minority rights in a universal and definitive 
manner. In the context of the Council of Europe, this period of opened horizons is 
proven for example by the initiatives and action plans of the Parliamentary Assembly 
that after all represent these peoples and their societies. It is understandable that the 
Assembly was disappointed with the end results its institutional counterparts with 
political and legislative powers settled on: it offered so little compared to the other 
options that were discussed, and moreover, it seemed to weight principles less amicable 
with the concepts of minority rights protection.  
 The FCNM appeared to be a cheap minimum consensus version of what 
could have been. The FCNM appears as a text where in principle a Western European 
institution demanded compliance of Central and Eastern European states with standards 
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some of them were not willing to accept as hard legal obligations. Marc Weller asks “[if 
the FCNM] is this a convention on minority rights that is meant to disguise the fact that 
there are no real minority rights?”263 
 However, the general assessment stands that the FCNM is a legally 
binding instrument that promotes minority rights in European societies. It is a fact that 
has gained strength and acceptance through the work and practices of the Advisory 
Committee. Further analysis of this topic is not relevant to this research, but the attitude 
change towards the end result of the 1990–1995 results is worth mentioning to give 
context to what was decided and how the answers responded to the need to find a 
solution to the minority question.  
 This research views the FCNM as a reasonable improvement. Creating 
institutional instruments in an area that interferes with some core principles of the 
nation-state system that dominated the European societies is extremely difficult. 
Additionally expecting something more than what the institutional solution turned out to 
be would have been unrealistic in the context of what kind of setting the European 
community and its institutions were standing in during the post-Cold War era. However, 
this view is affected by the latter work of the Advisory Committee for the FCNM and 
thus is not applicable in the historical analysis of evaluating the solution the COE were 
able to settle on to the minority question of the early 1990s Europe. More coherent 
assessment would be to see the FCNM as an unsatisfactory answer because it did not de 
facto solve the problem that was the offset for the institutional process that is studied 
here as a representation of the European horizons for minority rights protection. 
6.3 The Framework Convention and the minority definition 
The greatest paradox in the protection of minorities after the great standards of their 
rights were set in the Framework Convention for the protection of National Minorities 
by the Council of Europe, has been that the holder of these rights is not defined in a 
clear and orderly fashion. The FCNM choice not to define a national minority is a 
conscious one; a pragmatic approach was preferred and this is explained in the 
conventions’ explanatory report: “It should be pointed out that the framework 
Convention contains no definition of the notion of ‘national minority’. It was decided to 
adopt a pragmatic approach, based on the recognition that at this stage, it is impossible 
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to arrive at a definition capable of mustering general support of all Council of Europe 
member states.” This approach is not unusual since also in other international law texts 
there is an absence of the definition of national minority. 
 Basically it is left to the member states – to be worked out in practice. This 
leaves the nation-states a lot of room for manoeuvre. This was something that was 
emphasised to those institutional organs that completed the text moreover the 
Committee of Ministers who expressed the wishes of the national leaders of the COE 
member states by the intergovernmental actors of the Council of Europe. 
 With a closer look at the FCNM and its explanatory report, some 
restrictive notions are found that narrow down the possibilities to interpret definitions 
on a national minority. First of all the convention text applies its provisions to national 
minorities only. This descriptor is defined as the protection of (national) minorities that 
exist within a state's respective territory. The convention additionally refers to historical 
national minorities in its preamble. The third descriptor that is mentioned is a reference 
to ethnic, cultural, linguistic and religious identity or heritage.264 The fourth defining 
notion is a reference or an implication made on a measure of stable habitation: inhabited 
by substantial number. Thornberry and Martín Estébanez note that there are no further 
limitations that can be found for example in the Recommendation 1201: the FCNM 
does not tie the term national minority to those with state citizenship nor does it 
maintain the provided rights only to minorities with a kin-state.265 In practice, every 
state is allowed to define what they mean with minority, and what groups within its 
territory it wants or agrees to protect by following the Framework Convention. 
However, as mentioned in the previous chapter 7, the Advisory Committee of the 
FCNM evaluates whether these national views on defining the holder of the rights 
covered by the convention should be accepted or not.  
 The most important factor when evaluating the lack of definition in the 
FCNM is that this feature does not leave the field open for signatory states to do what 
they wish with de facto minorities in their territory. According to Thornberry & Martín 
Estébanez: “International law determines that the existence of minorities is a question of 
fact not of law…this [statement] signifies a relationship between international law and 
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state prerogatives. It suggests that states will not be able to justify every restrictive 
claim, and makes it clear that, in dialogues on the existence of groups, the state does not 
necessarily have the final word”. When a state signs the treaty, it submits itself to 
“judgements based on international standards: …the existence of a minority does not 
depend upon a decision by that state party but requires to be established by objective 
criteria.” The flexibility and the lack of definition in the FCNM do not supplant this 
international juridical standard.266  The Advisory Committee of the FCNM takes an 
important role in following that this standard is followed accordingly in the 
implementation stage of the Framework Convention. Thus the Framework Convention 
does bind the states to follow the provisions, but is flexible for different situations – a 
character that was considered its weakness has proved out to be its great strength in the 
difficult setting of the modern European nation-state system of supranational integration 
and intergovernmental cooperation. 
 The comment on FCNM edited by Marc Weller also takes an extensive 
look at the issue of definition. Its chapters on Articles 1 and 3 analyse the issue from the 
perspectives of the attitudes of the state parties to the Convention and of the Advisory 
Committee. In the conclusion chapter Weller himself sums up some common principles. 
First he claims that minority is a concept that is defined according to objective and 
principally known criteria. In practice, this means that there is a significant specificity to 
the concept of minority and to the application of minority rights. According to him it 
follows that it is not necessarily right to seek a concept or a definition that would cover 
all the non-dominant groups in different societies.267 National minorities address special 
issues and have their own particular problems and challenges – the minority question 
differs and is unique depending on time, space and the societal setting they are 
occupying. Weller shares this view and writes that it is necessary to seek a trigger point 
for the application of set of legal rules that relate to the specific features of the minority 
rights. 
 For Marc Weller among the descriptors discussed earlier, the important 
ones are those, which lead to the understanding that a minority in general is in a non-
dominant position within the state. Moreover this group of people has to be motivated 
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by “a desire to express and preserve their common identity.”268 In addition, the call for 
traditional – for those vaguely defined historical ties – relationship with the state is 
important to remember in this respect. The criterion that the minority group has to be 
related to state’s territory is consequently related to the citizenship requirement.269 To 
this respect the Parliamentary Assembly recommendations on minority definition are 
stricter as they list citizenship as a de facto requirement. At the opposite end is the 
universal human rights approach that does not include notions such as national and 
citizenship to definitions on minorities.  
 From Weller’s commentary, Hans-Joachim Heintze analyses the article 
1270 of the FCNM that establishes the integration of the minority question into 
international protection of human rights and under the scope of international 
cooperation. It thus gives the institutional legitimacy the convention needs; and 
moreover establishes the constructor of the rights and the setting of the protection (but 
not the holder). Heintze also discusses the idea of minority rights protection in general; 
introduces issues, history and context of the minority question and then analyses 
important concepts such as the definition of ‘national minorities’.  
 The institutional choice of a pragmatic approach derives from the debates 
and decision of the COM-based expert groups. These groups consisted of nationally 
appointed experts on the minority question, and as the chapters in this research 
observing their work show, they were unable to find consensus on the definition 
problem on a juridical and academic level. It was reasonable from their side to presume 
that any definition that would be agreeable on a political level would be even more 
impossible. This assumption was strengthened when the Vienna Summit rejected the 
institutional plans with definitions in them.  
 Heintze dismantles the national minority into two explanatory elements: 
“The circumstances of groups considered ‘minorities’ differ greatly from one state to 
another and it is, therefore, difficult to create a definition that encompasses all 
categories of minorities. The most controversial points are the minimum size of the 
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minority group and the need for a subjective feeling of solidarity.”271 The issue of 
subjective and objective criteria is discussed later in this chapter with the assistance of 
another significant academic attendee on the debate, Jennifer Jackson Preece. As Marc 
Weller comments in the same book, Heintze finds some element of a definition in the 
provisions of the FCNM. He also later analyses how especially the Advisory Committee 
has dealt with the definitions issue in practice.  
Heintze further points out that in some countries the relationship with the 
issue of minority rights protection is even more complicated. For example: “France and 
Turkey have denied the existence of minorities in the name of national unity.” This 
perspective is clearly visible in the commentaries of the Finnish representatives in the 
COM-based expert groups: especially the actions of French experts are repeated in a 
rather negative tone. Heintze explains that the fear of such states to create a universal 
definition of a minority leads to territorial claims and secessionist movements against 
the state. Such fear is one major explanation to the reluctance of many states to reach a 
consensus on the definition.  
 The criterion or descriptors that Weller, Heintze et al and Thornberry and 
Martin Estébanez discuss are very similar to the criteria the institutional organs of the 
COE applied in their work; the Parliamentary Assembly in its definition on minority in 
Recommendation 1201; the Venice Commission in its draft proposal and the expert 
group DH-MIN in its debate. This research puts the biggest weight on the debate within 
the DH-MIN because it was the organ closest to the end results and also under heavy 
influence of the Committee of Ministers. The others conducted their definitions more 
freely and in an environment that allowed them to stretch the lines further, perhaps too 
far to be realistic for the institution and thus for the European nation-states to accept. In 
the following the alternative institutional policy solutions that did define the national 
minority are analysed in the context of the FCNM.  
The Vienna Commission  
As established, the Venice Commission was the first institutional actor of the COE to 
work more closely to solve the minority question. Its view on how to definite minority 
changed after the minority question became of more political interest and was in need 
for a faster solution.  Its final work – a draft European convention from 1991 – defined 
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the minority in its Article 2: “a group which is smaller in number than the rest of the 
population of a state, whose members, although nationals of that state, have ethnical, 
religious or linguistic features different from those of the rest of the population, and are 
guided by the will to safeguard their culture, traditions, religion or language.”272  
 This definition inspired the one of the DH-MIN and of the Parliamentary 
Assembly in its Recommendation 1201 (1993). Consequently it has similar kind of 
descriptors and criteria than the more recent academic opinions on the matter have 
discussed. It should be noted that the Venice Commission’s text, and this definition are 
meant to be preliminary ones; it lacks in detail compared to the later ones. Firstly it 
notes that a minority group where the persons whose rights would be protected might 
belong to has to be smaller in size than the rest o the population, meaning the majority. 
This is an objective criterion, based on and validated by numbers, and a rather practical 
one, as it has no minimum or maximum percentage: it is sufficient that a minority is 
smaller than the majority. However, the criterion additionally reflects the 
conceptualization behind minority-majority dynamics: minority is minority because of 
its non-dominant status in a society. This status is almost always self-evident within the 
nation-state system, where a society is organised and based on the existence of one 
dominant or only national group (ethnic, religious, linguistic etc.). Thus “national 
minority” is a minority because it is not and cannot be the majority in a state.  
 Secondly the definition of the Venice Commission has a requirement that 
the group members that should be protected are nationals of the respective state. This is 
in close relation to the citizenship requirement in Recommendation 1201. The general 
opinion is that such requirement was included to make definitions more suitable for 
suspicious states that did not want to include non-national minority communities. 
Thirdly and in connection to the previous, the minority group is listed to maintain some 
significant features that make them different from the rest of the population. Also this 
descriptor is in early stage at this point but by nature is a rather subjective one: it is 
difficult to determine what kind of differing characteristic is significant enough. The 
final criterion is the will of the minority group and the individuals belonging to it, to 
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protect their identity and existence. This descriptor is also quite common in the minority 
rights language, and among the less controversial ones.  
 However, after the rejection of Recommendation 1201 that was based on 
this Venice Commission definition, the commission decided to alter its view on how the 
issue of defining minorities should be approached. A pragmatic one was chosen: that 
one solution would be not to include a specific definition.273 The Venice Commission 
saw the rejection of the recommendation as sign that the European states were not ready 
to define minority hence not ready to protect minorities in a manner the Parliamentary 
Assembly clearly intended. The pragmatic approach would be later followed by the 
CAHMIN that prepared the FCNM for the Committee of Ministers. However, before 
the rejection of the definition in Recommendation 1201, the COM-mandated expert 
committee DH-MIN had concluded that such pragmatic approach would be the most 
applicable one for the institution to complete its minority rights standards.  
The idea of a pragmatic approach is based on a view that the task of 
defining minorities in a Europe of so many different nations, state-minority relations 
and traditions in defining the society of people was impossible. Additionally, it was 
unnecessary to try to find universal but also binding and rigid definition. Pragmatic 
approach is here understood as a solution where through an intergovernmental 
agreement, an institution would be established and a framework constructed around it. 
This international minority protection system would offer the states guidelines on how 
to understand minorities and their rights, but the de facto defining process would be left 
to the nation-states. This work would be conducted under the supervision of this 
international minority rights institution and its legally binding instrument.  
 The objection of this kind of approach was based on the eminent 
possibility that the states would misuse it. Such view is not unreasonable, as the concept 
of minority protection can be seen as opposing some elementary nation-state principles 
such as state sovereignty and its territorial integrity. However, a pragmatic approach 
was better suited in a situation where the states needed to be guaranteed that such 
principles were not in danger when the much needed protection for the persons 
belonging to minority groups were able to maintain their identity and rights.  
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 In other words, all the expert groups working on the matter within the 
Council of Europe that were COM-based established that the institutional choice should 
be that a pragmatic approach on the definition of minority was the best option for the 
European minority question. Only the relevant expert group (CLAHR274) of the 
Parliamentary Assembly of the COE kept their stand that a explicit definition was 
indeed needed. 
Minority definition by the intergovernmental expert groups 
Jennifer Jackson Preece writes in 1998, “Any examination of international minority 
protection is immediately confronted with the problem of conceptual clarity stemming 
from the lack of a universally agreed upon definition of the term minority.”275 The first 
of two COM-based expert groups, the DH-MIN aligned itself with this historical 
tradition of not agreeing on any definition: “The situation of minorities considered as 
national minorities differs greatly from one State to another. There was no consensus on 
the interpretation of the term ‘national minorities’.”276 The report mentions without any 
further identification that some of the experts linked the term to minorities with a long 
history, some to historically multinational minorities or regional minorities. Some 
experts wanted to include new minorities, e.g. migrant workers and refugees in the 
concept.277 Some of the experts wanted to stress the difference between national 
minority, nation and people, taking into account the situation in federal or multi-ethnic 
States. In addition the concept of collective rights was discussed in this context. 
 Acknowledging the problems of lacking any definition on national 
minorities, the expert declared in its final activity report that it “agreed that the question 
of defining national minorities was closely linked to the rights that could be grouped to 
them and that it should be studied in the context of the specific nature of such rights as 
well as the type of legal instrument that would protect them.”278 Some of the experts 
wanted to showcase that clear and objective criteria were essential for any legally 
binding instrument involving a system of control.   
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 The difficulties in practical work, strict deadline and mandate, and the 
interpretations of its own debates made the expert group to declare “that it was 
impossible at this stage to reach a consensus on a legal definition of the term ‘national 
minority’.”279 However, the DH-MIN experts decided to adopt a pragmatic approach in 
order to fulfil its tasks, and conducted a list of elements or criteria that were based on its 
own discussions, the work of the Venice Commission and the Parliamentary 
Assembly’s Recommendation 1201.280 In her study, Jackson Preece evaluates the 
different criteria included in the work of some international institutions and of some 
academic commentators, paying particular attention to the kind of criteria these 
definitions employ: subjective or objective. In the following the criteria listed by the 
DH-MIN is evaluated in a similar fashion but with a focus on decisions made by the 
experts and their opinions on the matter.281 
 The DH-MIN proposes four criteria that were to identify “persons who 
belong to a national minority and merit protection ipso facto”. The First criterion is that 
the minority group is smaller in size that the rest of the population of the State.  This is 
considered in the research as an objective criterion since it is based on numerical facts 
and uses the nations-states national majority as a counterpoint. This majority has 
defined, through its independence, the political boundaries of the specific nation-state 
and its status in that specific nation-state is not a question of subjective opinion but a 
fact, which the whole existence of this nation-state is based on. Related to this criterion, 
the experts suggested that protection should also be extended to minorities within a 
region and displaced minorities, and moreover multi-ethnic states where there are 
several minority groups should be taken into account. 
 The second criterion is that the minority groups’ members reside in the 
territory of that State and/or are citizens thereof and maintains long-standing, firm and 
lasting ties with the State. This criterion of historical or traditional ties and relations 
with a specific state is a subjective one because of its latter part that considers 
someone’s perceptions of membership to a community: one’s long-standing ties cannot 
be determined objectively. This kind of criteria is based on the concept of the majority’s 
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subjective opinion concerning the existence of a minority.282 The second criterion is 
also problematic because of its citizenship requirement. According to some experts, it 
would be in conflict with the Article 1 of the ECHR. The majority of the committee was 
also anxious that this standard would exclude those minorities that need protection the 
most; thus they discussed an alternative combination of residence-citizenship 
requirement of ties with the state. Some experts pointed out that there did already exist 
laws in some European states concerning the protection of national minorities that were 
based on the criteria of citizenship and traditional residence. In addition the difficulty of 
determining the definition of long ties was discussed. Moreover, the most problematic 
minority-majority situations derived from the lack of long ties between the state and the 
minority group.  
 The third criterion is: they share ethnic, cultural, religious or linguistic 
features different from the rest of the population. This criterion of distinctions of race, 
language, ethnicity or religion is considered to be a fundamental example of objective 
criteria.283 It is also among the most common ones in the international minority 
standards, and a central one for the core definition of minority applied in the relevant 
academic discussions and for the identity construction of the minority groups. This 
criterion does not imply that all ethnic, cultural, linguistic or religious differences 
necessarily lead to the creation of national minorities. 
 The fourth criterion for recognising persons that belong to national 
minorities is that they have expressed their desire to be recognised as a minority. This is 
considered as a subjective distinction of an individual or a group self-identifying as a 
minority. Some of the most advanced definitions of minority such as Francesco 
Caportoris that was completed for the UN in the 1950s, emphasise the inclusion of a 
subjective sense of solidarity; the minority group and the individuals belonging to it 
must show, if only implicitly, a desire to preserve their heritage.284 According to the 
final report, the DH-MIN wanted to emphasise the importance of this element. As is 
stated in the Recommendation 1201 of the Parliamentary Assembly, members of a 
minority should “be motivated by a concern to preserve together that which constitutes 
their common identity, including their culture, their traditions, their religion or their 
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language.” It should be noted that this condition implies that individuals are free to 
express their desire to belong to a minority. 
 In addition to the possible criteria, the report points out the debate within 
the DH-MIN on the collective rights and freedoms. It concludes that the Committee had 
no agreement on the concept of collective rights. However, it states the link of this 
question to a definition of national minorities to which these collective rights could be 
granted. The DH-MIN decided not to examine the issue any further without any 
additional and more specific terms of reference. Also the concept of collective rights 
was contested in the context of human rights by some of the experts. 
A more comprehensive look at the DH-MIN’s concludes that the expert 
group agreed not to agree on a definition and applied a pragmatic approach (as is 
applied in the FCNM). Yet, DH-MIN acknowledged the possible problems with the 
approach and instructed the organs that would work with the matter after the Vienna 
Summit. It left a list of principles and issues for the future institutional organs to study, 
studied previously.The choice of DH-MIN is interesting as the experts working in the 
post-Vienna context of more political pressure and additional urgency, continued to 
follow the pragmatic approach regarding to the definition question. Thus the 
institutional choice that no definition was the best solution to this specific of the 
minority question in general, was made before the Vienna Summit that eventually 
changed the climate to solve the minority question.  
The other intergovernmental expert group, CAHMIN, also decided to 
adopt a pragmatic approach in answering the need to define what a (national) minority 
is. In the first meetings the experts discussed that the drafting work could be conducted 
without any prior definition, but acknowledged that one might have to be concluded 
later on. However, the CAHMIN did not have significant debate on the concept of 
minority.  With the ‘pragmatic approach’ the committee follows the conclusion of the 
Venice Commission in 1993 that “the definition of minorities [is] a delicate problem 
and one solution might be not to include a specific definition in the text but to rely on 
the usual meaning of the word.”285 
No notion on the definition was included in the draft FCNM but the 
following text in the explanatory report introduced this decision: “it should be pointed 
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out that the framework Convention contains no definition of the notion of ‘national 
minority’. It was decided to adopt a pragmatic approach, based on the recognition that at 
this stage, it is impossible to arrive at a definition capable of mustering general support 
of all Council of Europe member States.”286 In other words, it was left to the states that 
signed the framework convention to define how they understood the concept of 
minority, because it was impossible to agree upon one in an institutional context. All the 
recommendations for a definition conducted within the COE, such as the 
Recommendation 1201 of the Parliamentary Assembly, had been rejected by the state 
parties in the intergovernmental COM meetings.   
In its 7th meeting, where the draft FCNM was to be adopted and 
transmitted further in the institutional structures, the committee of experts conducted a 
brief discussion on the matter. The Turkish expert expressed his belief that the COE 
owed an explanation to the public and to the minorities about the discussions on the 
definitions of a national minority. Such an explanation could be added to the 
explanatory memorandum and would enable the minorities in Europe to be informed 
that all of them were taken into account in the CAHMIN debates.287 The Turkish expert 
wished to include a part of the CDDH/DH-MIN final activity report,288 where the 
experts were said to understand the concept of national minority in several 
differentiating manners. This was however, seen as unnecessary.  
Thus the approach chosen by the committee resulted in no distinctive 
definition on minorities, nor in a more thorough analysis on the issue. The discussion on 
the relevant concepts was controversial and more pressing (according to the terms of 
reference and guiding notions from the COM) matters such as finalizing the norms in 
the draft framework convention were emphasised. To conclude, the FCNM contains no 
definition because it was impossible to agree upon one.289  
Another issue that remains open is the notion on collective rights in a 
document that declares protection of individual rights. Hans-Joachim Heinze discusses 
this in his article in Marc Weller’s compilation on the rights of minorities of the FCNM. 
He notes that the approach of CAHMIN on to whom these rights are directed differs 
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from the traditional one because it refers to the rights of the minority hence to collective 
rights. This issue was a controversial one for previous expert groups working for the 
intergovernmental parts of the institution and within the Parliamentary Assembly 
discussions. Heinze continues: “It is surprising that there was no further discussion on 
the question of collective rights for minorities.”290 The main focus of the CAHMIN 
discussion is on the relationship between minority rights and human rights. As a result 
the CAHMIN states, “The main purpose of article 1 was to specify that the protection of 
national minorities is integral part to the protection of human rights”.  
This notion is once again proof of the hypothesis shared with Will 
Kymlicka that the general attitude towards minority rights change in the early 1990s and 
the protection of them was seen as part of the universal moral values or at least as 
benefiting the latter in the changing international order.  Heinze analyses that the 
“importance of this formulation [in article 1] lies in the fact that minority protection 
does not fall within the domaine reserve of states”. However, it did because the 
signatories of the FCNM were given the possibility to define who and to what extend 
were to be protected by the convention. Naturally, the advisory committee of the FCNM 
was established to superintend these national alignments but a comprehensive and 
binding international agreement would have been a more durable solution.  
 Regarding the rest of the FCNM, the CAHMIN made it clear that no 
collective rights were included. This approach that mixes collective and individual 
rights is one reason why the document is considered vague. Moreover, of the 
institutions and actors within the international or European community, the COM and 
its expert groups could have been the one to establish new standards on these matters 
but it passed over this possibility.  
From the two expert groups, the DH-MIN’s decision to follow a pragmatic 
approach is less politically influenced. By indicating this factor, the research does not 
imply that this was a good choice by the experts. The analysis merely demonstrates that 
the different expert groups settled on same choice (pragmatic approach), no matter if 
they were working with a strict deadline (DH-MIN), under heavy political pressure 
(CAHMIN) or if they produced their solution after a thorough investigation and with no 
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political obligations (the Venice Commission). The expert groups calculated the 
possible reactions of national leaders to proper definitions, and left those out in order to 
make their proposal more applicable for the nation-states. 
The Parliamentary Assembly 
The members of the Parliamentary Assembly addressed the multidimensionality of the 
concept of minority. In their early debate on he minority question not treated only as a 
legal one, but also as an issue of political tolerance, respect, valuing different 
characteristics of others, education and of democratic way of thinking, and organising 
society.291 The problems is far-reaching political, but also a moral, social and cultural 
connected with every essence of the ideas on which post-war European community is 
based.292 In addition, it is acknowledged that those taking part in the discussion within 
the international institutions have different notions of the rights of minorities and this 
leads to misunderstandings and sometimes to unsolvable situations.293 Institutional 
guidance is required so that the minority question would be collectively understood and 
accepted and thus become a source of contact and cooperation between peoples and 
nation-states rather than a source of conflict. 
Mr Worms, member of the Assembly from France explains the problems 
of minorities from historical and general perspectives, regardless of the recent changes 
in European states. His view on explaining the change towards a climate where the 
protection of minority rights is discussed is interesting and deserves a thorough 
investigation in this study that aims to explain the early 1990s international institutional 
horizons that offered historical opportunity for standard-setting minority rights 
protection.294 The research has introduced similarly structured explanation of the change 
in attitudes towards minority question, as per the interpretations of Will Kymlicka: the 
end of Cold War political setting and the following changes in the international 
community and European institutions; and a more general change in socio-cultural 
understanding of society – towards liberal, multicultural societies that are based on 
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universal moral values and respect for differences between peoples (individuals and 
groups). 
 Mr Worms’ first factor in explaining the minority question is history of 
the countries of Europe and their relationship with one another. The story of the 
emergence of European nations is a tumultuous one, uncertain with disputed frontiers 
that were eventually stabilized. However, few will claim that they reflect the ethnic, 
cultural and religious homogeneity of the peoples concerned. For a good society of 
legitimate state power and stable frontiers, uniting factors should be emphasised rather 
than dividing features. The political unity of European national states has often been 
built on administrative uniformity and equated with it. This standardizing approach on 
the part of states, which rode roughshod over differences and the ethnic, cultural, 
linguistic and religious identities of minorities, was reinforced after the Second World 
War by the division of the continent into two opposing blocs. This Cold War –era of 
confrontation and obsession with external dangers strengthened the demand for national 
homogeneity, especially in Central and Eastern Europe.  
 1990s minority question differs from the problems of minorities in the 
past. Most national frontiers are no longer contested, and (according to the 
contemporary interpretation) the international community and institutions immediately 
rallies against any threat to them. For example the German unification, which the 
Parliamentary Assembly celebrated in the same October 1990 meeting, would have 
been inconceivable if the frontiers of the new German state had not been effectively 
guaranteed. Internal pressure towards uniformity is in post-Cold War context less 
necessary to protect frontiers and it need to be relaxed. Thus it is no accident that after 
the Cold War status quo, the national separatist movements and thoughts have 
increased. Or less radically – the situation of national minorities is discussed and 
acknowledged nationally and internationally.   
  According to Mr Worms the second factor behind the contemporary 
minority question is more general. It was related to social-cultural developments in 
Europe. People are better informed and educated thus they are more devious of 
governing themselves and more capable of doing so. These developments are then 
depriving all the major collective structures that established and guaranteed individual 
and collective identities – political parties, trade unions, states and state structures – of 
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their legitimacy. While individuals are questioning the societal structures they also are 
searching for roots. Here the minority can serve as a source of basic identity and strong 
identity principles. The argumentation of Mr Worms can be contested, but main 
principle is, also according to Kymlicka, that there was not just a political, but also 
socio-cultural change in societies and in public opinion towards minority rights as a 
concept and as a practice. This change also affected the perception on minority 
ideologies and to the re-emergence and increase in the sense of belonging to minority 
groups. Horizons were opened for minority rights protection; for viewing minorities as 
part of society’s structures. 
 Mr Worms ends his explanation with the notion that not recognising the 
aspirations of minorities to maintain their existence, identity and characteristics, and 
attempts to crush them via eliminating differences, a fortiori by resorting to violence or 
repression, is neither acceptable in principle nor realistic. Hence the need to protect 
minority rights, through internationally guaranteed principles, and the need to 
harmonise these rights as securely as possible with the obligations of citizenship. 
The Parliamentary Assembly’s Recommendation 1201 is the most far-
reaching and controversial of the corpus of instruments of the Council of Europe in 
relation to minority issues. Its objective – an additional protocol to the ECHR – has 
never been accepted. Yet, it has gained some significant political profile,295 has been 
used as reference by the Advisory Committee of the FCNM and by the Assembly itself 
when it has examined the COE-membership applicants.  
 The recommendation is more explicit in its definitions and standards.296 
Such an approach is necessary since the draft proposal in it would become part of an 
instrument that is part of a judicial, but rigid system. The ECHR is a treaty that binds its 
signatories to international law and under the authority of the European Court of Human 
Rights. This is also the main justification for why the ECHR-system is the best way to 
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guarantee the universal protection of minority rights without the interference of the 
nation-state system.  
 For the institutional definitions of minority issues, the idea of “sufficient 
representation” is a new introduction and so is the concept of “subjective element” that 
means the will of the minority members to preserve a common identity together.297 The 
principles with geographical (territorial) or historical restrictions – the borders in space 
and time – delimit the definition to cover national and historical minorities. The migrant 
and immigrant minority communities are thus left out of the scope, mainly because it 
was one of the major concerns of those who objected protection of the rights of 
minorities, or at least were suspicious towards the issue.  
Mr Worms explains the approach the CLAHR chose when preparing the 
definition. First of all it aimed to answer the question of what do we mean by minority 
and what does it cover. The distinction between old European minorities and new 
immigrant-based minorities was done. The earlier was focused on because the 
Committee aimed to produce legal standards that with this regards could be acceptable 
from a nation-state –perspective. Mr Worms later continues that European states should 
reserve themselves from reluctance and fear on the matter as the Council of Europe is 
striving for to find a rightly-balanced solution – not to overload the international system 
nor to be overly cautious either.298 
  
                                                
297 Thornberry & Martin Estébanez 2004, p. 402. 
298 Parliamentary Assembly of the Council of Europe: Official Report on Debates, sittings 22 to 29 (44th 
session), 1. –5. 2.1993, p. 621. 
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Conclusions 
The argumentation that supports the idea of horizons for minority rights protection is 
tripartite. Firstly, the study analysed the Council of Europe as an institution and as part 
of the institutional system of the European nation-states: how it works and tackles the 
specific problem of solving the minority question. Furthermore the study analysed the 
institutional hierarchy of its internal and external actors, opinion-givers, and decision-
makers. Secondly, the study discussed the idea of minority rights. It aimed to explain 
the relevant concepts and problems areas and its relationship with the nation-state 
ideology, in the context of the Council of Europe. This sets some limitations: this is not 
a study of the issue of minority rights in a universal context, but of European 
institutional system and intergovernmental cooperation of the European nation-states in 
the early 1990s. Thirdly, the study aimed to prove the existence of the characteristic 
mentalities of the time and space that made it possible to think and discuss about 
constructing multicultural societies, contesting the nation-state way of organising 
peoples. 
The main conclusive remarks of this research are twofold: how the 
Council of Europe defined the minority question, and how the institutional process of 
solving the minority question was conducted. However, it is necessary to establish final 
opinion of the end results of the institutional process – the FCNM. The results, when 
compared to the preliminary horizons that had opened in the beginning of the 1990s, 
resemble a watered-down consensus that was meant to silence the need to protect the 
rights of minorities. The research underlines that there were several options for the 
institutional solution to the minority question. However, the horizons of minority rights 
protection were processed by the Council of Europe in a manner that aimed to end the 
discussion on the universal answer to the minority question with a solution that was 
applicable for its member nation-states. In the end, the international status of minorities 
did not de facto change; a possibility for on was opened, and such change was 
encouraged, but within nation-states. The study leaves open questions if the minority 
question was really solved or just silenced with an internationally credible consensus, 
and if the new standards de facto changed the situations of minorities in nation-states. 
The first set of conclusion is related to the definition of minority concepts. The chapter 
6.3 focused on specific texts of the Council of Europe institutional actors that discusses 
or aims to solve the issue of the definition of minority. The problems with the 
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definition, and moreover with the lack of one in the international documents and 
treaties, complicates perceptions on minority rights protection in general. It is difficult 
to comprehend why something that cannot be universally defined should be universally 
protected: how can we demand that states bind themselves to protect the rights of 
minorities through international law when the holder of these rights is unclear for the 
international community and institutions.  
  Besides, and regarding the focus on institutional process, the definition 
question is a prime example of how the Council of Europe worked as an institution 
when solving the minority question. Several significant and rather well reasoned and 
constructed proposals for a definition are introduced by this research; it has dismantled 
the construction process and has explained the nature of the criteria they used. Moreover 
the proposals have been studied in the context of which institutional body created them 
and in what kind of setting of time and space. Most importantly the research 
acknowledges the fact that all the proposals that defined the minority were dismissed 
and in the end, the institutional choice of the Council of Europe was to choose an 
approach that decided to not to include any definition in the FCNM – because it was 
impossible to agree upon one.  
 During the time period, the state parties had rejected all definition attempts 
hence the Venice Commission concluded in 1993 that the task of defining minority 
wash such a problem where a solution could be that there would not be one specific 
definition in the text but to rely “on the usual meaning of the word.”299 This idea was 
later altered to refer to the pragmatic approach, which both preparative expert groups 
within the Committee of Ministers, DH-MIN and CAHMIN, applied in their work and 
recommendations for the intergovernmental cooperation to make their decisions.  
The second main conclusion of the research is the introduction of how the institutional 
process to answer the minority question was conducted. The process of the Council of 
Europe solving the minority question is compressed to three phases: ideological change, 
institutional adaptation and answer. It started from opening of the horizons that made 
minority rights protection possible for the first time in the post-Second World War 
context. These horizons challenged the nation-state system through international 
institutions. However, the intergovernmental dimension of the Council of Europe made 
                                                
299 Hans-Joachim Heinze: Article 1 in Weller (eds.) 2005, p. 83. 
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a choice in Vienna in 1993, where the nation-state perspectives were emphasised 
instead of a profound and universal answer.  
 The main idea of this research was to study the process, the choices and 
the decision of the institution alongside with the ideological debate on minority 
concepts. Naturally it is important to establish the origins and the composition of the 
issues, and to evaluate the end results of the process in relation to this starting point. 
However, it should be noted that the proper evaluation of the end results is unfair if 
there is no analysis of the implementation-process of the FCNM or on the practical 
operation of the mechanisms that supervise the convention. Hence, the solution to the 
minority question is evaluated here only from the perspective of what could have been 
the solution, and how well does the solution respond the initial need to protect 
minorities. 
 The answer to the second question is rather cynical. The FCNM does not 
match the expectations that the wide horizons on minority rights protection had set in 
the beginning of the 1990s. It’s a compromise, a consensus that follows the 
intergovernmental decision aiming to satisfy the objectives of the nation-states. I am not 
to state that the other solution considered in the process (the line-E for example) would 
have been a better than the FCNM. However, those institutional actors who first 
discussed minority issues and then built the convention should have had more time to 
complete both of these phases. The institutional adaptation to the required ideological 
change and the institutional answer were conducted under a heavy political pressure and 
in haste. These affected the quality of the document but also the choices made in the 
institutional process: the solution of the Council of Europe could have been different if 
not the intergovernmental need to silence the need for a international minority solution 
that could be used against the dominant majority groups and that questioned some of the 
core principles of the nation-state system. 
When evaluating the institutional process, the working methods of the 
expert groups leave a lot of room for interpretation although the work appears to be 
explicitly coordinated and the execution well established. The main factor to be 
considered was the rather tight schedule. The experts were always in a hurry, trying to 
meet the deadline. Especially considering some timesaving choices such as the one 
made in the CAHMIN second meeting that the draft was to be completed by two experts 
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rather than the whole group.300 Such decision and choices left more possibilities for 
individual’s opinions to affect the choices and decisions. Although the general lines 
were commonly accepted within the expert groups, the historical inquiry must take note 
of the smallest possibility what might have influenced the final results.301 In many ways 
the preparation process of the institutional solution was far from watertight, hence the 
critique towards the end results described in chapter six. 
Another influence of the strict deadlines and political pressure was that the 
experts were not able to do as comprehensive work as they hoped to. It is interesting 
that the creation of a convention that can be seen as a historically unique narrative and 
the setting of international standards happened in a great hurry. Hurry because the 
politicians, the heads of European states were anxious to deliver their pompous political 
promises: to save the continent. The historical solution that the institution had to offer is 
far from definitive and universal. Many of the actors announced during the process that 
the COE never even tried to do that, but it could have tried whilst the horizons for 
international minority rights protections were open.   
This research does not imply that there should be universal and normative definition in 
the international law and politics on minorities. Such definitions might make the system 
too rigid, and it would not necessarily enhance the situation of minorities in nation-
states. More precise definitions302 are better left to the level closer to the subject 
themselves in order to be legitimate and applicable in specific situations. The analysis in 
the research shows how different expert or political actors settled on not to define 
minorities. Thus the research concludes that a universal definition for minorities is 
unnecessary and impossible in the context of European institutions whose existence is 
based on the international cooperation of nation-states, hence on objectives supporting 
majority dominance and state sovereignty. 
 On the other hand, this research does not claim that the current system and 
its approach on how to define minority is the best and final. Defining minority is 
considered impossible when an institution that is guided by nation-state objectives 
                                                
300 See chapter 5.2 of this research.  
301 Another good example of simple things affecting the big narrative can be found from sub chapter 5.3 
where the Finnish rapporteurs evaluate the work of the expert group. They pinpoint the impacts of 
individual’s opinions, personality and matters of coincidence and personal chemistry for the institutional 
solution. 
302 Plural because the perspective of this research is that it is better to talk about several definitions than 
about one as there is none to this day.  
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conducts it; and in situations when the nation-state principles contradict the concept of 
minority rights protection. In contemporary Europe, the current system is probably the 
most practical way of protecting minorities (with some minor adjustments).  
The significance of the 1990–1995 horizons lies in that during that space 
and time the European institutional system established the status of the minority 
question in international and transnational cooperation, and law.  If the European 
societies should move away from the nation-state system, the international cooperation 
and European institutions could be ready for a more systematic change in minority 
rights protection as well.  
 However, there is no evidence that such change would be 
probable. Instead, also in the Europe of 2010s, the idea of the nation-state is powerful 
and the ideology behind it still fails to fully and universally understand the concept of 
minority rights protection. The need to strengthen the contemporary international and 
institutional system of minority protection should be once again evaluated. This would 
require a positive climate – a zeitgeist – among the nation-states and but also a more 
central focus in the agenda of the international institutions. The horizons to create the 
standards between 1990 and 1995 opened because of a climate of growing nationalism 
and societal self-determination, and of the spreading fear of conflict but also because 
people saw possibilities to organise their societies beyond the principles of the nation-
state; with a focus on multiculturalism, tolerance and intra-group equality.  
Today’s Europe is experiencing a similar kind of dichotomy, where on the 
one hand nationalism is gaining strength and on the other hand the objectives to pursue 
multicultural societies and to develop integration, transnational cooperation and non-
national state entities are increasing.  It remains to be seen how the transnational 
institutions and intergovernmental cooperation will evaluate the need to protect 
minorities in such setting: will the minority rights protection paradigm meet with the 
contemporary and future situations of different kinds of minorities; or will there be a 
new kind of minority question that needs a new kind of solution? 
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